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General Dynamics Corporation e
Blectronics Divisican [)LG*L)& L’ (_ﬂ L(
Post Office Lovx 2566

Orlanco, Flovida 32802

Attentiony Mrv, L. F, Channave
Director of Coutracts

Gcntlemen‘b Leo 376

Ve refer Lo your telefax messapge doted September 6, 1973, and
subrequent corvaspondence, protosting apainst the ayurd of a con-
tract to AEL-L!TUECH Corporation under request fox proposals (RIT)
No. WG00L19-734R-0L87 (RFP -0187), issued by the Naval Aly Syctens
Comnend (HAVAIL), Wachington, D.C, .

Your basic contentliou is that tha contracting officor arbie Lf 5¢
trarily and capriclous) s excluded your fivm frem consideration
for avard, Additionally, you allege that the procuring agency
improporly nmade avavrc to> AEL-ENTECH after voceipt of your protest,

The above-relerenced solicitation was issued on June 27, 1973,
for the supply nf AN/A"R«75 rvadlo raceivers and related supplieg
and scrvices, includitg technical data, Part IIX, Scction L of the
RFP provided thst any vasulting contract would contain the clause
"Teclinical Data~-\lLthholding of Payment (1972 APR)" which as sot
forth in Armed Services Procurement Regulation (ASPR) 7-104,9(h)
statest .

"(a) If 'Technical Data' (as dofined in the clause
of this contract encitled 'Rights in Technical Data'),
or any part thereos, spaclfied to be delivered under
this contract, {s not delivered within the time
specified by this contract or 13 deficient upon de-
lvery (including having restrictive markings not
specifically authorxized by this contract), the Ccne
tracting Officer ruy until such deta 13 accepted by
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the Government, withhold payment to the Contractor
of ten pevcent (107) of the total contract prier or
amouns unless a lesser withhelding ls specified in
the Schedule, Payments shall not be withheld nor
any acti¢i taken pursuant to this pavagraph, when
the Contractor's failure to make timely delivery or
to deliver such data without deficiencles arises
out of cavzes beyond the contro!l and wlithout the
fault or neglipgence of the Contractor within the
meaning of the clause hereof entitled 'Default,’

"(b) After payments total nirety pevcent (90%)

of the total contract price or amount and if all
teclinical data speeifled to be deliveved under this
contract hac not been accepted, fhe Contracting
Officer may, withhold from further payment such .
sum as he considevs appropriate, not exccading ten
percent (10%) of the total contrauct price or amount
unless a lesscer w.thholding limit is specified in
the Schadule,

"(c) The withholding of any amount or subsequent
peyment to the Co .tractor shall not be construed

ac a walver of sny vights accruing to the Govern-
ment under thie contract."

The solicitation also included the clause '"Reserve Pending Execution
of Release (1963 OCT)", which provided:;

"(a) After paywent of elghty percent (807) of the
total contract prics, furthoer payments shall be with-
held until a rescve of one percent (1%) of the total
contxact price, but in no event more than twenty-five
thousand dollaxs (§25,000), shall have been set aslda
guch ctesezve to be paid to the Contractor at the time
of final payment, The Contractor end essch assignece
under an asgignnieut in offect at the time of final
paymant shall executae and doliver at the time and as
a condition pracedont to f£inal payment, a ralaase in
form and substance satisfactory to and containing
such exceptions av may be found appropriate by the
Contracting Offircx, discharging the Government, its
officexrs, agent. and employeus of &nd from liabilitias,
obligations and claims arising under thig contract,
(1963 0CT) (NVPu 7150)
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"(v) The Contracting Off{cer may permit total
or partial payment, prior to execution and de-
livery of the release, of the amount withheld
 pursuant to paragraph (a)atove, upon finding
that the final settlement of the contract ls
Leing delayed £9r a reason beyond the control
of the Contractor, (1961 FEB) (UIAVAIR 7~150)"

: Five firms vespounded to the solicitation, and on August 6 and
7, 1973, nagotiations were conducted with the four offerora doter=
mined to be within the compatitive rangs, General Dynamics' initial

offer was premlsed upon a reduction from 10 to 5 percent of the
amount withheld under the "Technlcal Data--Withholding of Payment"
clause and upon the deletion of tha '"Reserve Pending Bxe*utiou of
Release' clause,

The e¢ontracting officcr has provided our Office with tho follow-
ing accovat of his discussions with your f£irm, the accuxacy of which
you have, not disputed:

"Puring the discussions with GD /anernl Dynam!cé7}
I raised the issus that they had taken exception
to two Goneral Previsions in their covering latter
to their response 'o thoe RFP, and advised them
that those exceptions viould not ba sgreaed to or
modified in any way as requested by GD, The two
exceptions wera the Technical Data Withholding of .
Paymont Clauss and the Raeserve Pending Execution
of Releasa Clausa. GD asked for the rationale of

. incluyding thase tiv clauses, Y aexplained that
NAVAIR had found through experience that the best
woy to ensure that ull the requircments in the . y
contract had been {ullfillad was to hold back '
money or to maintaina the vight to hold back money,
GD felt that the Rugerve Ponding Execution of
Release Clause was vrot appropriate for a Fixed
Price Contract., I read the cleuse and advised
‘them that it wus only sulitable for a fixed price
contract. Y further advissed GD that through
the discussions with othar offerors, a numbar of
ambiguities that required clarification were
raised, some issuss regarding technical data ra-
quirement.a ware riised and other points raised to
the extent that rliese clarifications, changes in
the data requirenants and othur modifications
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were to be includel in an smendment to the RFP
which would agcompany tha BFO letter, [t was
further axplained to GD'that this was being
dore in order ‘o be equally fair and consistent
to all offeroxrs and that what was being clavie
flad or modified for ona would be mndified for
all, GD vas advised that no other offaror had
requasted changes in thess tws clauses and that
wo had no intent of changing them in any evant,
X furthor adviged GD that &£ thay perxsisted Iin
taking cxception to thess clauses, that it wuld
be definite considexation in the evaluation for
award since tho RFP states that the award would
be based on prlcea and other factors and not price
alone, I also sdvised GD that both of the clauses
related to a risk factor having monetary value
and that 1f we would grant a modification to one
- offeror we would prant that swma modification to
( cll offerors and it was our intent not to changa
or modify either of theaae two clauses,”

By lattoer dated August 14, 1973, the contracting officer furnished
Cenexal Dynanies with changen to the solicitation, a list of deficicencies
and desired clovifications peculiar to Ganeral Dynamics' proposal, and
0 request for submission of bast and final offer by August 21, 1973,
Although the excoptiona which Genaral Dynamics had taken to the solici-
tation ware noct enumarated in the list of "daficiencies and claxifica-
tions", the contracting officer's lettar ntateds ''Your submission

" shall clearly indicate exceptions, i€ eny, to the solicitation, Ex-
ceptions nay disqualify you from furthor comsidervation," :

“General Dynamics timely submitted its best and f£inal offer, which
included the following atatementt

“The terms and conditions of tha subject avlicie
tation are acceptabls with the followiug exceptionss

Port III = General Provisions .
Section L « Canexal Provisions :
ASPR7=104.9(h) « Technical DNata =
Withholding of Payment:
In view of the discussions per-
_ : taining to this clause which were
( : bald during our maeting of 7 Aug=
ust 1973, it is requested that

"

che
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" {n disqualification, Im "lhis connection, you emphasize that the

" may diaqualify you from further comsideration,” : ' {;

‘reed in light of the negotiations which preceded it, Wa have been ‘ -

"

.
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this clause be modified to
provida for withholding of
payment in an amount not to
excead 5% of the contract
valua,

NPD/NAVAIR 7~150 - Reserva Pending
Execution of Release:
It is egain requested that this
clausc be deleted sipce Lt
appeara to be inappropriate for
use under & f£ixed price contract,"”

—m—- g A LR

An attempted withdrawul of these exceptiona aftsr the common cutoff dJate
for Lest and final offers was rejocted by the procuring activity,

- Bvaluation of the proposala discloszed that your price of §574,312.64
was the lovrest received, and ACL-EMTECH's price of $583,323 was second
low. The contracting officer determined that the above-discussed excep- '
tions to the solicitation disqualified your firm from considaration for
award, On September 7, 1673, the contract was awarded to AEL=-EMTEGH
as tha lowest qualified offaror,

You contand that you were not adeoquately forewarned that the
exceptions which you toair to the terns of the RFP would lead to dis- ~
qualification; that the vontracting officer acted arbitrarily and
capriciously in requiring an excessive omount to be wilthheld under the
""Yechnical Data-~Withholding of Payment" clause; and that the “Reserve
Pending Execution of Releasa" clauss was inappropriate for a £irm
fixed-prica solicitation,

You suggest that the contracting officer exhibited bad faith in

disqualifying your firm from award without first explicitly advising
you io writing, that the exceptions which you had taken would result

contracting officer's latter of Auguat L4, 1973, calling for best and
final offexs, did not specifically mention the exceptions which you
had taken and contained only a ganeral statement that '"Exceptions

Howavar, we beliave the contracting officer's letter must be

furnished no rveason to reject tha contracting officer's statement,

——— ———
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quoted ahove, that he advised your firm during negotiations that
"these exceptions would not be agveced to or modified in any way"
as you had requested; that your persistence in requiring the encep-
tions "would be a definite consideration in the evaluation for
awnrd"; and that Lf a modification wers parmitted, it would be
extended to all offorors, Under thesa circumatances, we believe
General Dynamics was adequately advised of the consequences which
night flow from its continued insistence upon the tvwo exceptions

to the terma of the zolicitation,

You further maintain that the contracting officer acted arbitrar--
{1y in requiring that the maximum permissible amount of 10 percent
of the total contract prica be withheld under the ''Technicel Data--
Withholding of Payment" clause, You statea that the amount thus with-
held 15 8o much greater than the value of the data itself that it is
unreasonably excassive, .

In this connaction, ASPR 9=504(a) provides:

"Timely delivery of data is particularly impor-
tant to the operation and maintenanco of equip-
ment ns well as compotitive procurement of followe
on quantities of contract Ltems and of itcms
broken out from an assembly or equipment. The
clause set forth in 7-104,9(h) is daesigned to
assura timely delivery of data, The clause per-

- mits & withholding not exceeding. ton percent (10%)
of the total contract price ox amount, but the
Contracting Officaor may spocify a legsur amount
in tha Schedule if circumstances warrant, A
case-by-case determination as to tha amount to
ba withheld shall be made by the Contracting
Officer after considering the estimated value of
the data to the Government, % w #"

It 18 clear that Lhe contracting officer regarded a withholding of

10 percent of the contract price to ba necessary to assure the timely
delivery of tha technical data, and this action was within the discre-
tion committed to him by ASPR 9-504(a), - Wa do not balieve that the
. poasibility that the smount withheld purauant to the "Technical Data~e

Withholding of Payment'' clause may exceed the price of the data renders
the contracting officer's determination axbitrary aund capr.cious,
consldaring the importance of such data to the operation and maintensunce
of the squipment,
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: You next contend that the contracting officer erred in his
- {naistence that the fixed-pri¢e contract xasylting frvom RFP ~0187

coatain a "Kesarve Pending Execution of Release" claune, quoted
sbove. In this regard, Navy Procursment Divectlons (KPD) 32-402
statos iy pertinent party

“(a) All fixedeprice types of contracts which
provide, ia sddition to payaent of a fixed price
for the articles and pervices covered thereby |
(whother atated aa a sinfle amount or as gepas!
rata amounts), for (i) sdjustront of the fixcd
price foy labor oy materiel escalation, (ii)
scparate rvelmbursement of premiuvms for and re-
lated cost of ovartime ¢ shift work, or (£11)
indemnity by the Covermnont agosingt thirdeparty
1{abillities of the contractoy, apd all coste
reimbursepent contracts, shall previde that the
contractor and any assigmeae shsll, as a condition
procedent to the fipal payawnt under the comtract,
execute a release of all c¢ledns epgainst the Governs
went, lts offlcers, pgesty and caployeos under ov
avising from the contract {sas HPD7=150), Lach
of auch contractz shall Luxther provide for the
withholding until final payvent of such acount
or amounta as in the opinlon of the contractivy
officer will be adequate to obtalin executiou of
tho release to which the Covernment is entitled

I

w * * * *

"(d) Nothing in this PD precludes thes inclusion
in contracts other than Ehose within {o8) above,

"of en appropriate provislom xequiring a rolease
as a condition precedent to £inal payment by thv.

Covernmant, "

Tha {nclusion of a '"Mescrve Pending Exccution of Release" elause

in RFP ~0187 was therefore expressly permitted by NPD 32-402(d). Ale
though you question the necesgity for such a clause, w2 repard *he

Fé)
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propriety Jf including such a clause in a contract to be a matter
within the discretion of the contracting agency, Sae 31 Comp,
Cen, 609, 610 (1972),

Finally, you allege that the procuxing activity improperly
proceeded with an award to AEL-EMTECH on September 7, 1973, de-
epite prior notice of your protest, The racord shows that your
initial telegram of protest was dispatched to GAO, with a copy
to HAVAIR, on Saptember 6, 1973, Tha telegram was racelved at
tha Naval Comnunications Station, Cheltcnham, Maryland, at 7:04 PH
EDT the safis day, The message was then read by personnal in the
commeyvcial xefila scction at Cheltenham, who receive and roaddress
incoming messages to a wida variety of Washington~area Navy installa-

tions,

Your telegram did not specifically request handling on a
"Priority" bapis, and its contents did not alert tha Cheltenham
opexators to the need for handling on other than "Action Routine'
basia, Cheltenham tharefore relayed the telegrem, marked "Action
Routina', to the Haval Telecommunications Conter, aAvlington,
Virvginia, whare it was received on September 7 at 103107 AN EDT,

At 1337 P4 EDT on Friday, Septembar 7, the Haval Telecommuni-
cations Conter placed the mussage in a basket for pickup by HAVAIR,
However, the last message pickup by NAVAIR of "Action Routine"
communications for that day had already becn made at 1:00 PH EST.

No further pickup of thosa mossciges wes wade until 63100 AM EDT on
londay, Septembar 10, at which time your talegram was received by
NAVAIR and was dolivered to the contracting officer at approximately

33115 EDT that afternoon,

Oux Office received its copy of your talegram at 9107 AM EDT
on September 7, whareupon it was processed with other incoming com-
muaications, Although we telephonically advisad NAVAIR early that
afternoon of the receipt of your protest, an award had already been
mads to AEBL-EMTECH.

It thercfore appears that NAVAIR made award to ALEL~-EMTECH
prior to being notified of your protest, and that the protest
has properly been vegarded as one filed after award,

For the foragoing reasons, your protest is denied.

Sinceraly yours,
feul G. Dembling

g&r ths Comptroller Goneral “
of the United Statoy
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