COMPROLLER GENERAL OF THE UNITED STATLES
WALHINGTON, D.C. 3084
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B-179441 Devomber 28, 1973

Coulter Flectronics, Incorporated
10737 Tuckar Strest
Baltsville, Mivyland 20703

Attention: VYr, Michsal J, LaBhars : .
Regional Manager

Cantleaan?

Naference {s mada to your lattera of August 9 snd Octobar 12, -
1973, protosting against the mward of a cvmtract to the Fisher
Selantific Company under solicitation N¢, DABBOI-73-R-0238, datad
June 7, 1973, ispuad at Yox: George G, Msade, Maryland, Yor
reasons discusead below, your protest is daniad, g

The purchase reguest subxittad by the Post Madical Bupply
\ Officar, Kimhrough Army Hospital, to tba Procurement Division,
Yort lieade, Maryland, was for a Fisher Hemaiology Bystem-.. ..
Autocytorceter IX and attachments manufactured by tha Fioher
Sciemtific Company, The purchass requast wae accouwpanied by a
staterent of justification for purchasing only Fisher equipwent,
Purgusnt thosato, tha coatracting officer praparad & Determination
and 7indinge dated June 6, 1973, justifying negotiation of the
‘procurement in lisu of formal advertising undur authority of 10
. V.6,Cy 2304(a)(7) om the basis that only FPishear's equipnent would
" nwat the Covernmant's neads, The DLY sncluded the folloving:

2, Procuremant by negotiation of tha above dascribad
madical equipment ig necessary bacauve it is an ex-
clusive product doveloped md designad by Fisher
Gciontific Company, 711 Forbes Avanue, Pittsburg,

PA 15219, The call enuveration procass utilixed by
this machine involvas a photoslectric element which
is fur suparior to other units that utilirze alectric
fields for counting or tha antiquated vacuum system,
The syatem has been approvad by OI&G,

"y, Usa of formal advertising of the above described
equipment is impracticable bocause only Fighuvr Beilentific
Covpany, tha designer, davelopor and sole manufacturer
of the aquipment, is sufficiently familiuyx vith the
daniga and oporation characteristics of the equipment

to furnish the aquipment raquired," (/
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Tha raquast for proposals was 1issuad on Juas 7, 1973, specifying
Figher equipmant, and a egpy forwarded to Pisher Scientific.Company.
The RFP was schaduled for return by Juns 25, 1973, FPrior to that
data you requested and wexw provided a copy of tha requast for pro-
posale, Both you and Fishar submitted proposals, The contracting
officer forwardod your projosal to the Kimbrough Army Noapital for
tachnical avaluation as to ths acceptability of the Coulter equip-
want offared, Afior recaiving assurance from the using factlity
that the Coulter ecuipment vas not acceptabla, award wav wmada to
FPiaher, '

The administrative report includes tha following explmations
a8 to vhy the procuriment was restricted o Pishar aquipnent und «&»
to why your aquipment was detormined unacceptsbla to ths neads of
the using facilitys '

"B-1 a, Ths Fisher Autocytomatar II has a built-in
taat feature that «mables tha oparator to insurs that
the counting and rerdout circuits ara functioning prop-
- erly, and to locate the difficulty 4f there ars any,
The Coulter System Nodol D2 is based on the intarpre-
tation of an oscilloncope pattern which can not ba
coirelated directly with functioning component syntans,

"b, The Autocytonater Il is based on positiva
T pressura and hns no mavcury-vacuuns systom as the
Cculter D=2, HMHany prolllems can be initisted from a
weveury epillaga which wust ba removed imvadiately
to praclude hazardous conditions to parsonnel.

e Repaiy time in vorrecting problems associated
with mercury contaminatitn will cause additional delays
in parforning required lahoratory analysis, Ulua to the
largs amount of glassware in the Coulter Hodal D-2,
rapaire ars often wagnified by improper seals avound

- atopeuck and cracke in glaus accessories, This problem
doas not exist in the Fishar Hodel,

"d, ' The Coulter D-2 provides an indivect count
becausa the principle is basnd on the fact that xed
& Wihite calls, as well as other cells, are poor
alectrical conductors, Tha Autocytometar 1II counts
the actual nunber of calle per apecific volume and as
tha caella enter the wicrocounting chanber they are
obgervod by the photomultiplior tube which converts
tha nunber of calls into & direct count,
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"E-2. The Hamoglobin attachnant for tha Filsher
butorytoneter IXI can datsrmina the hamoglobin contant
of blood asmples automatically, st tha same time a
whita cell court is made, On the Coultar System D2

the oparator must perfors two operations, a white
count and A tvo minute walt is required for color
devealopment in a hemoglobin datermination,

"R-3, Ths dilutsrs must ba coupatibla with Plsher
Autocytomatar I, Dilutars are dssigned and testud
with othar manufactured components <f a system (such
as Fisher's) and to obtain tha bast results should
not be intarchanged, This {3 aleo trua vith reagents
bacause rasaayzh and production ars vital and basaed
on couponet; vystons that hava met sp‘cificatiunl
eatablished by Govarnn-nt Agencinn."

-

a * ...a. AL e
"J, Althouxh tha Coultur D-2 ayattunusy bo1av¢111bln
at lower cost, tha Pishur Autocytomater II counts cell
opticelly, through an elactronic mathod, and will best
benefit the laboratory and Kimbrough Army Hospltal,
It also will requira less waintenance¢ thereby affacting
only a.ninimum training of psrvounal, Ths deaign,

- pumarical digital scals, woderm optical and machanical
deaign ars absemt in the wodel offored, In additicm
bhased on the litaraturs of the Coultar Modsl D2 they
axa offering a portubla model. primarily used by wunll
elinicsa,"

You diuagrao'with the forugoing techniral conclunionu. Ysi: contend
that the Coulter equipmant employs the most nccurate mathod of motering
o blood sample and that your mercury manonctex system posas no preblems
in opillage or cleaning, Yiu also contend that the use of glansware
assistyu materiay and counting oparations; that the glasuware is pro-
tectod by plastic coating thus insuring that breakage can occuxr only
through negligence; and that tha Coulter squipment, in additivn to tha °
vicibility provided by the gloaswars, has a three-way monitoring syasten
to fnsurs that the instrument 48 functioning properly, You question
the commint that FPiohor's principle of counting is wore accuvats than
tho Coulter instrument and cite publicationa and papsrs concerning tha
topic, VYou sluo contend that the Coulter instrument tefarrsd to in the
sbove report is an 0id model and not cowparable at all to the 'new gea-
Gration instrument containing modern ¢lectrical solid atato clrcultry
with no olectronic vacuun tubas." You 2180 dicagree with the Army's
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position comcerning ''thrashold" settings for red and whita call cowats
and eimtend that the Coulter aquipmsnt ir equal to tha Fishar squipmsnt.
iy this yeapact, It is also your pusition that whils the Atay.i
correct. in stating that a digital readout is superior to a scsele intsr~
pretation, it is wrong in saying that Fisher has the d¥gital readout
wvhan tha opposite ir trus, Pinally, you uute that your proposad price
was lowsr than Fishar's contract prics,

As atatad, tho negotiation authority citsd for thisz procurameuxt
was 10 U,5.C. 2304(a)(7), vwhich providest :

"(a) Puxchases of * & & proparty & * 4 ghell be mada by
forma) advertising in all casas in vhich the use of such
mathod is feasible and practicable # # & If uass of auch
mathod is not feasible and practicable, the Laad of aa
agency, subject to the raguiremsats for daterninations
and findingo in gactlon 2310, may neyotiate & % A {f,

(7) the purchuaa or-cmtract is for madicine or undieal
supplisn & & &,

The regulatory irplemantation of tha atatutory authority to
negotiate is found {n Armed Sorvices Procurament Rngu]ntton (ASPR)
3207, '

As notad above, the detarminations and findinge raquirad by
statute van wade and auch D&P is final as to the justification for
negotiation, Ses 10 U,5,C, 2310(W),

Concerning tha restriction of this procuremant to Pisher aquipment,
our Offica has approvad restriction of compatitioa on various beusas
whare tha vlrcumstances warrant, San 50 Comp, Gen, 210, 214 (1970),
and caoes cited, JAn example cited (on pags 213) is where it 1o doter-
... ained that only a particular product mests the essential needs of the
agency, In accord with our dascisions, ASPR 1~1206,1(L) provides that
a purchasa description may be Liased upon & brand nome in litu of a
speciricatioa snd--

“The words ‘or aqual’ should pot be added whan it hac been
datarmined # # & that only a particular prcduct meats the
essential raquirements of the Covernmoant, zy, for exampla,

* & & (11) procurmments nsgotiated under 3-207 for spacified
madicinas or medical supplies whare it has beun determinad
that only a particular brand nane product will mcet thae
essential requirements of the Covarneant * & &M
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In the instant case, we tniisve th 't a satisfactory basis for
restricting the cowpstitiza to the Fishei equipment was furnished
tha contracting officer by the ueing facility and such justifica~
t{ion wvas anmbodied {a thas DiF, Neverthelass, your proposal 20
furnish Coultar equiposent in lisu of that lpicifild vas avaluated
by the using antivity zod determinad less than sufficient to meat ite 1
neads, While you have tekan issue with certain of ths technicsl con-
cluwrionn seached by tha agency, we ars unadble to conclude un tha baels
of the record that these conclusions ware sxronccus or srbitrary, °
Although you contend that the Flshar equipment does not have digital
roadout capability, we ars unable to accapt tha validity of this eom—
tentim in view of the statenent of the Acting Chiaf of the using
activity, when veferring to the FPishor oquipment preseatly in its
possasaion, that “Counts are sasiex for out-technicians to intarpret
because nf the digical read-out,”

Thartforu, wa see DO baui- to disturdb the award of intarrlru
vith the contract performance,

Sincerealy yours,
4 .

R.F XELLER

. rn°a“tf100nptrollur Genaral
P g “of tha Unitad States





