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Ur, RoyAl L, Sina, National Vice President
American Federation of Governmant Employees
4742 North Broad Street
Philadelphia, Pennsylvania 19141

Dear Mr. Simas

Peforenco in made to your letter dated March 10, 1972, reference
L/1902, requesting on behalf of James H. Slattery, Robort A. Iailtwmn,
Helen 11. Mfulhoarn, Massirto J. Tocco, Arthur J. Iforten, Elvin J;, Horrow,
John Brannan, and Jobn B. Zvirblie, employees of the Defense Supply
Agency (DSA), that we reconsider their claims for additional pay for
-the performance of hazardous duty,

The eight enmployeea involved are assigned by Defense Contract
Administration Services Region, Philadelphia, to quality control duties
at the facilities of Atlas Chemical Industries, Incorporated, a Govarn-
ment contractor, to assure that ammunition items accepted for the.
Government from the contractor meot all contractual roquironents. In
requesting theo hazardous pay differential for those cuployeesa Mr. Slatter7
stated in the claim he submitted to his agency on Octobuir 6, 1969, that
the employees' "specific duties on an explosive operating line are to
perform inspection of the consecutive steps in the manufacturing of
detonators, primers, fuses, igniters, boosters, nquibs, leads, explosive
uisaile hardvaro, munufacturo of explosive powder, zeefor line cutters,
actuators, and a'i gencrators." Thus it appearu that in performing their
duties these employees are ncessaurily exposed or ±n close prodttity to
explosive and incendiary materials which are generally considered to be
unstable and highly sensitive. Accordingly, they contend that they are
entitled to a hazardous pay differential,

Our settlement letters of December 28, 1971, disallowed the employees'
claiat stating that there is no basis for payment of a hazardous pay dif-
forential under 5 U.S.C. 5545(d), since the hazardous duties of the
claimants were neither irregular nor intarmittunt and since the hazard
involved in the performance of their duties appeared to have been a fac-
tor in fixing the gradoe of their positions rnad in determining the necea-
mary qualifications for nppointnent to such positions. You have taken
exneption to the £indirg that the hazard iivolved wan or appeared to be
a factor ita fixing the dnadoo of the employeea' positions and request
further factual substantiation for this finding.
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Ssctlou 5545(d) of title 3 of the United Stateo Code provides In
pertinent part:

"The Cowamiasion shall eutablieh a uchodule or
schedules of pay differentials for Irregular or inter-
nittent duty involving unusual physical hardship or
hazard, Under such regulations as the Coxiisuion may
prescribe, and for ouch minimum periods as it deterunics
appropriate, En employee to whon chapter 51 and oub-
chaptor III of chapter 53 of thls title nppliea is
ontitlod to be paid the appropriate differential for
any period In vidroh he il subjected to physical hard-
ship or hazard not usually involved in carryiula out
the dutins of his position, However, the pay differentIal-

"(1) does not apply to an evployee In a position
the classification of which takes into account the
degree of phynical hardship or hazard involved In
the performanwo of the duties thereof; and

"(2) nay not oxceed an anouut equal to
25 parcont of the rate of basic pay applicabli to
the employee."

In Implementing the above provision, nection 550.904 of the Civil Service
Regulations (5 CPR 550.904) provides:

"(a) An agency shall pay the hazard pay dif-
forential listed in Appendix A to an omployee who
is assigned to and performs any irroaular or inter-
mittent duty specified in the appendix when that duty
is not usually involved in carryin3 out tho duties of
his position. H1azard pay differential. may not be
paid an employee when the hazar.1ous duty hns boen
takon into account in the classification of hin
position.

"(b) For the purpoue of this section:

"(1) 'lot usually involved in carrying out the
duties of his position' means that oven thouah the
hazardous duty may bo embraced within the enployoe's
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posltion description it In not performed with -ufficient
regularity to constitute an element in fixing tho grade
of tho position.

"(2) 'lan been taken into account In the clasuifi-
cation of hil position' means that the duty conetitutos
an olemont used in establishing the urade of the position."

In this context "ponitlon" in defined as "A * * the work consisting of thin
duties and rospoursbilbtlto, eeslgned by competent authority for parformitonau
by an cniployeo." 5 CFR 511,101(e),,

In the present case litr Slattery In hi8 request for the hazardous
pay differential ntnted that tha inspectors concorned "are vxposed 100 per-
cent of their inapectAon tizz to the hazard of a major arploulon, or
suffer possible injury as a result of minor explosion (accidental) vhilo
performing or wituesning tests." Furthermore, the report of a survey team
appointed to reviot: the hazards Involved In the claitiantd'jobs Included a
determination that the time opont by the eoployce norfornina duttio which
exposed thon to explosive mater/ala accounted for 86 percent of their
workina hours with the remaining hours spent In the office and for travel
between buildinso and in thu nanufacturor's conplex. TIo survey teni
which issued that report included lr. Slattery no wcll as adainintrative
and technical porsonnol of the Defense Supply Asancy and the contractor.
Concluoionu as to the tino spent on haznrloun dution syore based on of-.
ficial roports of the duties porfornod for the period of July 1969
through Kay 1970. Thus tho present record clearly indicates that the
duties porfornod by cnLh of the Qmployueo which expose hilm to cxpl0coivo
materiala ara perforned re3ulnrly on a day-to-day banis and con3tituto
the norral dutien of his position rather than hazardot's dutelas i'uich are
performed only irregularly and intornittently. Under the statute n pay
difforential is authorized only for irratular or intornittont duty In-
volving physical hnrdihip or hazard and only then if those factorn eore
not unod an a basis for clansaifyina the position.

Clcarly tho duties for which differential pay In claimed rny not
under any rearonablo viow bo roaardod an'3rrogular or interUittent" no
&' to co00l w.chin the scope of the authorizing statut., Therefore, the
dtuallowance of each of tho claims was correct and on revikw hereby is
ouotained,
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The record In the prament casn ia not entirely clear on the rnatter
of whut consideration was given to thoi hazardous duties poerformed by thu
clainante in the classification of their positions. We find nn indication,
however, that the clasoification of tho positions involved v'as ever made
the subject of on appeal to the Conitalon as provided by regulation.
5 CFR 511,601 et seq.

Since quostion.^ arlsing with ronpoct to the clasosificatton of
ponitions are fattern solely within 'tho jurisdiction of tho crnioyinn
a8ency (5 U.S.C. 5107) and the Civil FAvice Co.ntlolon (5 U.S.C. 5110,
5111, 5112) thin Office in without nuthority to considnr or pass upon
the validity or propriety of cloasificntion actions of executive agencies
or to entertain claicms for additional pny banscd upop contentions thnt
clasaification nccions are inproper or inappropriate.

Sincerely yours,

For tha, Conptrollcr General
of the United States




