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Committee on the Judiciary Fhelng

House of Representatives

Dear Mr, Chairman:

This is in response to your request, submitted jointly with Ranking
Minority Mewmber Robert MeClory, for our opinion on the legality of the
schedulad transfer of administrative responsibility for certain law en-
forcem.ent education programs (LEEP) from the Law Enforcement Assistance
Admicistration (LEAA), Devpartment of Justice, to the new Department
of Fdneation, We have reviewed the relevant circumstances and gtatutory
langunage in lHght of applicable principles of statutory construction, and ‘
are of the opinion that the transfer in question may legally be effected,

Transfer of the LEEP programs, which is to take place in NMay 1980,
is expressly divected by section 305 of the Department of Education
Organization Act of 1979 (DO Act), Pub, L., No, 96-88, approved
Qctober 17, 1979, 93 Stat, 668, which reads as follows:

"Theve are transferyed to the Secretary all functions
of the Attorney General and of the Law Enforcement
Asgsistaiice Administration with regard to the student
loan and grant programs known as the law enforcement
education program and the law enforcement intern pro-
gram authorizd by subsection (b), (c) and (f) of section
406 oci" th'? Omnaibuy Crime Control and Safe Streets Act
of 1968, :

Section 208 of the Justice System Improvement Act of 1979, Pub, L,
Na, 96-157, approved December 27, 1979, 93 Stat, 1167, 42 1J,S.,C,
§ 3701, (Justice Act) amends the Onmnibus Crime Control and Safe Strects
Act of 1968, Section 705 of the amended act carries over the LEEP pro-
grams as originally codified {n section 406 of the Ormnibus Crime Control
and Safe Streets Act of 11963, thereby retaining administrative authority
in the LEAA, with no specliic provision for the future transfer of the
programs o the Department of Education, 'The Joint Explanatory State-
ment of the Committee of Conference on the Justice Act, upon adoption
of section 705, expressed the view that,

" the conference substitute will constitute legislative
action subsequent to the Department of Edueation Authori-
zation Act, The conferees are of the opinion that the cumu -
lative elffect of reecnactment of the LEWP programs within
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LEAA and tahe deleiion of any reference in this legis-
lation to teanafer of the programs 'will have the eflect
of relaining these LEEP programs within LEAA,"
H,R, Rep:, No, %6-+695, 96th Cong,, 1st Sess, 76
(1979),

The legislative history of these two acts provides a useful hackground.
In the Senate, two conirasting views weve expressed, On Narch 27, 1979,
the Senate Committee on Government Affairs reported a hill, 5,210, the
derivative source of the DOW Act, which included a provision to transfer
the LEEP programs from LEAA > DOK, 3, Rep. No, 96-49, 96th Cong,,
1at Sess, 23, 78 (1979), Just under two months later, the Senate Commit-
teo on the Judiciary's report on the bill which was the derivative souvee
of the Justice Act simply stated: ''Section 705 of the reported bill con-
tinuas the LK P program in its present form.," S. Rep. No, 96-142, 96th
Cong., 1at Sess, 49 (1979}, While nelther this bill nor the committee
report addressed the proposed transfer, the explanation given on the floor
during Senate debate over the Justice Act bill indicated the committee's
intention to retain LEEP in LEAA, 125 Cong. Rea, 56208-6209 (daily ed.,
May 21, 1979),

The Honge of Representatives conaistently favored the transfer to DOL,
On June 13, 1979, during House deliberations ¢n the DO Act, an amend-
ment was introduced to omit section 305, the transfer provision, This
amendment was defeated by a vote of 275 to 128, and the louse passnd
the bill wilh the fransfer provision in it, On October 12, 1979, the House
passed its version of the Justice Act which included a provision transfer -
ring the LEKE P program to the Depariment of Education, Sce lI,R, Rep.
No, 96-163, 96ta Cong,, 1st Sess, 94 (1979).

In September, both Houses approved the DOE Act coaference committee
report which reported that there was no disagreoment that the transfer should
take place, ¥I.R. Rep, No, 96-459, 96th Cong., 15t Sess. 15, 50 (1979).
The DOIE Act was signed info law on October 17, 1979, As for the Juitice
Act, the bills for which had passed on May 21 and October 12 in the Senate
and Hous 2 respectively (with differing views on the LEEPR transfer), the
conference report was issued on December 10 and the aat anacted on Docember
2't, As quoted above, the statement of the conference cominittee managers
expressed the opinion that the legislative history of the Justice Act as a
whole was sulficient to nvercome the transfer provision in the DO Act,

a view challenged by Congressmen Brooks and Hovton during House consider -
ation, Not being in the legislative language, this difference of views was not
voted upon, leaving us with the dilemna of how mmuch weight to give the
conferees' views,
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As a gencral rulz of atatatory conateuation, it will not be presumed
that Congress intended a repeal by impleation. Indeaed, the prasumption
is always against repeal wheve express ierms are not used and effect can
reagnaably be given to bhoth statites, United States v, Buvroughs, 289
U,S, 139, 164 (1932), 'This presumption is parlicularly strong whare,
ag with the DOE Act and the Jusii:e Aci, the two acts were undeyr con-
sideration and enacted during the same session of Conge=2ss, This proxi-
mity in time is forceful evidence that Congress intended tae two slatutes
to stard together, WMorf v, Bingaman, 298 U,S, 407, 414 (1933); sen al30,
1A San-ds, Sutherland Statutory Congtruction 250 (4th ed, 1972), The
Supreme Cour! has termed the presumption a "cardinal rule' and has held
that--

"% % %[ }] nthe abaence of some affirmative showing of
an intention to repeal, the only permissible jua‘lfication
for a repeal by implication is when the earlier and later
statutes are irreconcilable,” Movion v. Maneari, 417
U.S., 535, 550 (1974); see also TVX v, H{IT, d377J, 8.
153, 190 (1978). )

We have two basic reasons for concluding that the transfer is lawful,
First, the two statutes may be read together, giving full effect to all the
provisions of each, Second, while the Justice Act conferees exnpressed their
view of the legul effect of thelr actions, we believe that thelr position on the
issue was not necessarily representative of that of the Congress as a whole
and, in any cvent, that they did not accomplish their goal of repealing the
DO Act provision,

First, insofar as LELP is conaerned, section 705 is a reauthorization of
those programs, which was accomplished mevely by recenacling a provision
from the Omnibus Crime Conicol and Safe Streets Act of 1968, At the Hme
of the Justice Act's enactment, there was no Mnotioning Department of
Education to which these prograras could inmediately be transferred and it
would not have made sense to provide for that Department, rather than LEAA,
to administer LEE P, This provislon mevely states that LLEZP o be adininistered
by LEAA. The Department of Education Reoeganization Act of 1979 gpoi-
fically provides that within 180 days after the installation of the Eduzsation
Scceretary the LELE? progirams will be transferred and, hence no provision
to this effect was needed in the Jusiice Act, Accordingly, in our view, there
is no irreconcilable confliet between the Justice Act provision and the DOE
Act provision,

Secondd, the actions of the Justice Act conferees did not have the legal
effect that they intended. Theiv actions weve the deletion of the House

passed provision to provide for the transfer and the statement of intent |
in their Joint Explanatory Statement, ‘;
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The provislon in the House passed version was unnecessary and re-
Jundant since the DOE Act has a provision exnressly providing for the
trangfer, In this regard, we {urther concur in the Justice Dr»partmont s
determination that section 507 of the DOE Act operates as '"'a rule of
statutory interpretation applicable to federal laws, ' That provision assures
that the functions placed within the Department of Fducation are not con-
currently administered by some other entity., It reads as follows:

'"With respect to any functions transferred by this Act
and exercised on or after the effective date of this Act,
reference in any other Federal law to any department,
commission or agency or any officer or office the func -
tions of which are so transferred shall be deemerd ‘o
refer to the Secretary, other official, or component

of the Depwtment to which this Act transfers suzh
functions, "

Since the LEEP program authority vested in LTUAA by section 705 of the
Justice Act was transferred by the DOE Act, section 507 of the DO Act
may be read to require that statutory reference to LEAA be deemed to
refer to the Department of Iducation,

With respect to the conferees' statement, we have no doubt that they
intended that there be no transfer from LEAA, IHowever, this statement of
intent alone is not sufficient to accomplish that purpose, First, their
opinion was challenged and no vote was takken as to which version was
correct., Second, as described above, within a tlhreec month period, com-
mittee reports on these Acts came to different recommendations, llowever,
only the recommendation of the DOE Act conferees was specifically enacted
into law. In these circumstances we believe that this factor must be
considered a contreolling one, Third, as discussed above, repeal by
implication is not readily presumed. When there is substantial doubt as
to the Congress' intent, as we have here, it is {nappropriate to find such a
repeal,

Aceordingly, since section 705 of the Justice Act can be interpreted
consistently with section 395 of the DOE Act, and for the reasons given
above, we conclude that, absent intervening action by Congress, the LEXEP
functions in question may, and indeed legally must, be transferved from
the LEAA to the Department of Education,
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Cbmptvollct Cenoval
of the United States
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The Honorable Robert MeClory
Ranking NMinority Member
Committec on the Judiciary

House of Representatives Lynte to patlie reealvs 3
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Dear Nr, McClory:

This is in response to your vequest, submitted jointly with Committee
Chairman Peter W, Rodino, Jr., for our opinion on the legality of the
scheduled transfer of administrative responsibility for certain law enforce-
ment education programs (LEEP) from the Law Enforcement Assistance
Administration (LEAA), Department of Justice, to the new Department
of Erducation, We have reviewed the reievant circumstances and statutory .
language in light of applicable principles of statutory consbruction, and
are of the opinion that the transfer in question may legally bhe effected.

Transfer of the LEEP programs, which is to take place in May 1980,
is expressly directed by section 305 of the Department of Education
Organization Act of 1979 (DOE Act), Pub, L, No, 96-88, approved
October 17, 1979, 93 Stat, 668, which reads as follows:

"There are trznsferred to the Secretary all functions
of the Attorney General and of the Law Enforcement
Assistance Administration with regard to the student
loan and grant programs known as the law enforcement
education program and the law enforcement intern pro-
gram authorizd by subsection (h), (c¢) and (f) of section
406 of th'? Omnibus Crime Control and Safe Streets Act
of 1968,

Section 208 of the Justice System Improvement Act of 1979, Pub. L.
No. 96-157, approved December 27, 1979, 93 Stat, 1167, 42 U,S,C,
§ 3701, (Justice Act) amends the Omnibus Crime Control and Safe Strecets
Act of 1968, Section 705 of the amended act carries over the LEEP pro-
grams as originally codified in section 406 of the Omnibus Crime Control
and Safe Street!s Act of 1968, thereby refaining administrative authority
in the LEAA, with no specific provision for the future transfer of the
programs to the Depactment of fidacation. The Joint Explanatory State-
ment of the Committee of Conference on the Justice Act, upen adoption
of section 705, expressed the view Lhat,

% % & the conference substitute will constitute legislative
action subsequent to the Department of Education Authori-
zation Act., The conferees are of the opinion that the cumu-
lative effect of reenactment of the LK programs within
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LEAA and P deletion of any veference in this legis-
lation to transfer of the programs will have the elfect
of retaining these LEEP programs within LEAA, "
H,R, Rept, No., 96-695, 96th Cong,, 1st Sess. 76
(1979),

The legislative history of these two acts provides a useful background,
In the Saenate, two contrasting views were expressed, On March 27, 1979,
the Sennte Committee on Government Affairs reported a bill, 5,210, the
derivative sourze of the DOE A«t, which {ncluded a provision to transfler
the LEEP programs from LEAA 12 DOE, 5, Rep, No. 96-49, 96th Cong.,
18t Sess. 23, 78 (1979), Just under two months later, the Senate Commit-
tee on the Judiciary's report on the bill which was 'he derivative source
of the Justice Act simply stated: "Section 795 of the reportad bill con -
tinues the LEIP program in its present form,'" S, Rep. No, 96-142, 96th
Cong,, 1sl Sess, 49 {(1979), While neither this bill nor the committee
repy't addressed the proposed transfer, the explanation zgiven on the floor
during Senate debate over the Juslice Act bill indicated the committee's
intention to vetain LEKP in LEAA, 125 Cong, Rec. S6208-6209 (daily ed.,
May 21, 1979),

The Houuz of Reprasentatives consistently favored the transfer to DOE,
On June 13, 1979, during House deliberations on the DOL Act, an amend -
ment was introduced to omit section 305, the transfer provision, This
amendment was defeated by a vote of 275 to 123, and the House passed
the bill with the transfer provision in it. On O«atoher 12, 1979, the louse
passed its version of the Justice Act which included a provision teansfev -
ring the LEEP program to the Department of Ecducation. See H,R, Rep.
No. 96-153, 96th Cong., 1st Sess, 91 (1979),

In September, both Houses approved the DOV Aot yonference committee
report which reported that there was no disagreement that the transfer should
take place. I.,R., Rep, No, 96-459, 96th Cong., 1st Sess. 15, 50 (1979),
The DOE Act was signed into law on October 17, 1979, As for the Justice
Act, the bills for which had passed on May 21 and October 12 in the Senate
and lHouse respectively (with differing views on the LEEP transfer), the
conferetice veport was tssued on December 10 and the aat enacted on December
27, As quoted above, the slatement of the conference committee mananers
expressed the opinion that the legislative history of the Justice Aat as a
whole was sufficient to overcome the teansfer provision in the DO Act,

a view challenged by Congressmen Brooks and Hortan during House consider -
ation. Not being in the legislutive language, this difference of views was not
voled upon, leaving us with the dilemna of how much weight to give the
conferees’' views,

.
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As n genaral rule of statutory constructlon, it will not be presumed
that Congress intended a repeal by implication, Indeed, the presuamption
is always against repeal where express ferms are not used and effect can
reasonably be given to both statutes, United States v, Burroughs, 28%
U.3, 159, 164 (1932), This presumption {s particularly skfang where,
as with the DOM Acy wd the Justice Act, the two noets were uander con-
sldevation and enacted during the sama session of Congresa. This proxi-
mitly in time is fovceful evidence that Congresa inlended the two statutes
to stand together., Morf{ v, Bingaman, 294 J,5. 407, 414 (1935); see also,
1A Sands, Sutherland Statutory Construction 250 (4t ed, 1972), The
Supreme Court has termad the presumption a "cardinal rule” and has held
that--

"% % %[ 1] nthe ahsence of some affirmative showing of
an intention to repeal, the only necmissible justification
for a repeal by implication is when the earlier and later .
statutes ave irrcconcilable, ™ Morton v, Mancari, 417 ‘
U.S, 533, 550 (1974); see also” TVA'v, H{TT,"4377U, S,
153, 190 (1973}, T

We have two basic reasons for concluding that the teansfer {3 lawful,
Firat, the two slatutes may be read together, giving full effect to all the
proviazions of each, Second, while the Justice Act conferees expressed their !
view of the lagal effect of theilr aitions, we helieve that their position on the '
isgue wus not neceszavily representative of that of the Congress as a whole
and, in any event, that they did not accomplish their goal of repealing the
DOL Act provision.

First, insofar as LEFI iz concerned, secton 705 is a reauthorization of
those programs, which was necomplished merely by resnacting a provision
from the Oranibus Crime Control and Safe Stracts Act of 1968, At the time
of the Justice Act's enactment, there was no functioning Department of
Education to which these programs could immediately be transferved and it
would nol have made sense to provide for that Department, rather than LEAS,
to administer LEEP. This provision merely states that LEEP to be administered
by LEAA, ‘The Department of Educaton Reorzanization Act of 1979 speci-
fically provides that within 180 days after the installation of the Education
Secrefary the LEKEP programs will be transferred and, hence no provision
to this elfect was needed in the Jusiicne Act, Accordingly, in our view, there
is no irreconcilable conflict between the Juisilee Act provision and the DOE
Act provision.

Second, the actic s of the Justlice Acl aonferees did not have the legal
effect that they intenderd, Their actions were the delation of the House
passed provision to provide for the transfer and the statement of !ntent j
in their Joint Bvnlanatory Statement.
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The provision in the House passed varsion was unnecessary and vre-
dundant since th DOIE Act has a provision expressly providing for the
transfer, In this regard, we further concur in the Justice Department's
determinaticna that section 507 of the DOK Act opevates as ''a ru'e of
statutory interpreiation applicable to federal laws, ' That provision assures
thnt the functions placed witain the Department of Education are not con-

c. cently administered by some other entity, It reads as follows:

"With respect to any functions transferred by this Act
and exercised on or after the effective date of this Acxi,
reference in any other IFederal iaw {o any department,
commission ovr agency or any officer or office the func-
tions of which are so transferred s!all be deemed to
refer to the Secretary, other officicl, or component

of the Derartment to which this Act £ ansfers such
functions. "

Since the LEIIP program authority vesled in LEAA by section 705 of the
Justlice Act was transferred hy the DO Act, section 507 of the DOLE Act
may ke read to require that statutory reference to LEAA he deemed to
refer to the Department of Education,

With regpect to the conferees' statement, we have no doubt that they
intended that there bae no transfer from LEAA, However, this statement of
intent alone is not sufficient to accomplish that purpose. First, thelr
opinion was challenged and no vote was taken as to which version was
correct. Second, ps described above, within a three month period, com-
mittee reports on these Acts came to different recommendations. llowever,
only the recommendation of the DO Act conferees was specifically enacted
into law. 1in these circumstances we believe that this factor must be
considered a controlling one, Third, as discussed above, repeal by
implication is not readily presumed. When there {s substantial doubt as
to the Congress' intent, as we have here, it is inappropriate to find such a
repeal,

Accordingly, since section 705 of the Justice Act can be interpreted
censistently with section 305 of the DO Act, and for the reasons given
above, we conclude that, absent intervening action by Congress, the LEEP
functions in question may, and indeed legally must, be transferred from
the LEAA to the Department of Education,

Comptroller General
of the United States
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