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1I-19 6718(MClv1II) January 22, 1980

Thlle 1lo1orlable J. StanLley KinimmIitt

Secretary of the Senate to tU

lDealr Aru. KIninlmmitt:

This is in response to yollr letter of Octob)ern 31, 1979,
wvhich poses sev(lPtl qclejttioins r'egardilg sick and annual
leave fol' Senate UiflplAloyeQs. III partICtlcini, you tr't) COnCu'l'fle(
with the amimal leave earned by CiiI-ithiue I1Ilanse? YIviIQ 0le -
ployed by Senattol' Jops(uI.

We are awvare of no authority which would plelrflit paymllent
of ai lump-sumi for anunual letave to ls. Hlansen, o0l any otlhe
employee of ai Senator, comlmittee, olr other office of the
Senate. Authority for lPmp- sum )aylnents for, acc'rued nild
alCCtmlalIltCe( annuctl leave to F'Iedvral employees is ciontaill(d
in 5 Us S. Co, § 5551, als miended, wlhiclh pi'ovi ds, in pelrtinent
part, as follows:

'(n) Alu ellmployee us dlufineld by section 2105
of this title or all individuni e mployed by lhe o;
government of the District of Coluimbiai, who is 4 '
separated ftromi the service o01 elects to receive a
lump-sutm payment for leave ncler' section 5552 of
this ttle, is entitled to receive u lump-sumi payint
for accumulated and current accrued anmiual ol
vacation leave to which hme is entitled by statute ' : t ''

(Emphasis added).

As apparent, section 5551 applies only to annumal leave to
vhich all employee Is entitlC(1 by stittitte, The accrued leave

wasI earned by Ms. Hans'en under an1 informal system establislied
by Senator Jepsen incidlent to his power of appoinitmenit. There
is no statutory right to siulic leave, ansd thils il is not covered
by the provisions of sectidn 5551. We are aware of no other
statutory provision miiithoiizing such anll exlpnllturI, III thle
LiI)SUUCC of an)' statt ory iuth-orizatiioii, disbursement of
'1'Teasuiry funds is pxrecluded b3 the ConsLitutional prohibition,
Arst. 1, § 9, cl. 7, against dislburseznI.t of funlds. S.e
16 Cornmp. Coln. 8o99 (19537).



Noe{ther may lVls, r; llwsnell's leave b)C transferved to lhel
credit at hevr new position with the Dopartment of I lousing
and tJrl'rbre Developennt (IIUJD). lavi.le mity he transferved to
a position in the ENxecutive bralnchl only wheln zwith)ori zwl by
5 U.S,C. C. 6308, as anmended, 'I'lialt sectionl provides, in
pertincnt part, as follows;

"Tit annual idl sick leave to thu crcdit of an
employee Who transfors between positirins unlduelr
different leave syste.ms without a b)reIk in service
shall be tratuforz'cc to his credit in the eniploying
agency on an adjusted baasis utndel regulltionlis
prescribed by the Office of Personnel Management
unles's the individual Is excepted fromn this subchiapter

b~y section 6301 (271f1Xvi), or' (vi! of this titie, '

(EMiphliis Added),

Subsection 6301(2)(vi) excepts an employee of either House of
Congress or of the two 1louses,. AccorcMizgly, Ms. Ilanseni's
leave may not be transferred to II IJ.

The other method of comnpunsnting emnployces for ac truied or
accumulaecl annual 1ave is n grunt of terminal leaIve. Such a
grant is wvithin thci discretion of the SenvAtor bilt In order to avoid
forfeiture unde' the diltvd nay p)rovisioolns of 5 U..SC. § 5533,
M1s. Hanson's starting; daic 't HUD should have b)een delayed
until expiration of her terillinal leave from the Senate, It aJp[)Oileas
from the information forwvarded with your letter that anl error was
made, and this was not done. Ms. Yalinsenl apparently received
compensat-ion from both the Senate nid 11 UD) for the perio(d
September 24-30, 1970, in violation of 5i U. S. C. 5 5533(c)(1).

Thre enclosures accompanying your IleAtt indicate that
the amnount ofthe overpayment received by Als. Hansen was
$380. 00. Inasmuch as the anmount involved is under $1500. 00,
andi is not the iwubject of an exception by the Conlptroller General,
it appears that the Secretary of the Senate may eonsi(led' waiving
collection of this overpayntient. pursuant to the plrovisionis of
2 U.S. C. § 130c (1976).

-2-



I~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~

i- 196718

You al.so ask if acclrlued Hick 1eave illmay b certified to the
Office of Perlsollnel Mumageellent (OPTd) a;u cCreditable service for
Civil Service retiremllnlt purposes. 'lIve question of what constitutes
cr',ditnlIle service for the purpose of lheu Civil Service IRlotirement
Act is a niattet j)p'imwarily forl detert inatliOil by OP3, 1iMFowvvver, we
n1ot(e that GUM given credit forili retircmint V pI[)Cns0S foir nick leave
varned under at formal leave systenm. At 5 C. Fe Rt. ) 1, 302(c) (1970)
;I formal l](EV(? syStetit iS (lefilled its:

'o 011e which Is provided by law o." regulation or
operates undcle' wVritten r'ules specifylvg it gr1'O1u) or
cIuss of emiployees to wvhich it aLjpplies anlId the ratte
at wvhich sick leave iE; earned. "

OClM currlently riecognizes the leave systcxr4 estal,1isiled for Hollse
employees covered by thle '"Leave Regllaltiiils for EImllployees of thre
Hllouse of Rlepresentastives Under the House W"Tmlployces Position
Classification Act, "' \Ve are aware of no otl'ivr leave system for
employees of the IHouse or Senlate, or both, Nwthich has been recc(gnizAed
by OPl ais a forrmal leave system for purposos of detolrliniug cred-
itable service for retirement. '1Thus, wvhile IM's. lansen's yCears of
service in thIe Senate are creditable for pUrpc,3es of Clt lermilning
the rate at which slht! will IICCI'uC leave iln herI iew position at 111UD,
any sick leave she may have accrued is not cr.Alithaule for retiremnont
pu'rposes labsent a determination by OlP\IM that tIl 1enave system
estaLblished by Sellnator JepseuI is a formal leave system within the
meaning of 5 C. F. 1U. § 831. 302. 5 U. S. C. § (1303.

The, general questions you pose regarding the establishment
of an official or fcrmnal Senate leave system appear to revo1lve
around several basic issues which are frequently raised in the
atdministration of Fedetral leave syslcnis. The first such issue
is wvhat constitutes creditable service for Civil Service retirlmelit
plurposes. As ioted aliove, OPAMI now recognizes the leavC system
of certain hlouse employccs as a formal leave systemn for purposes
of determining creditable service for retirement. That leave
system was established, by a regulation issued by thse House
Administration Comminlittee purstuant to its auithority under the Ilouse
Employees Position Classification Act. 2 U. S. C. § 201 et secl. (1976)
It covers the sanme employees covered by the House Clasf'lS]rtion
Act; that is, employees of nonl-elected officers of the House. See
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2 US .: G 5 202, A djeieis iol aS to wha1:t tyj;u of Se!n;tv I *a \T ' (;yat e
Would e vecognized IIs,,- a forl,1t] leave syslo el for jm rpcn; s of
(ete01'11.iJI'rg cPedCital1)1O sorviJcL' fo£r liv'(? iit is for di Urini t ti on

rpjl Second. ii'uie fVCCJuUntii( riPIs Iscc 15 w(ltlier s ick atid ;t11f1118 I
leave (I1p1'11(!1 ilCl C)llositiolln trnfrIred tl eiiiloyt'('Ž
credit IiI it 20w position. An Ua[)a rent from thile atb)or (disclussioln
of Als. llalsell's leave situlatioll, l(!eaveX eadill-l by co:;s;ol
employ ye(s is mr0cificLl'lly vxeflimpted f'mlil the( ti';lsfro- provi sionlc;
iII 15 U S. C. § 630l8. Accordinglyi, to autlwtrize itll! trallsf'r of
leav'e eal'ned as a Senate emliplryc (, it would 1)b IlIeC(11'ssa to (lc
Illorve thall establiuhl it 'foral"l ImL\'! syJt(m.ll, It would )e Inecess'al
to modify section 63011. This, of colurse, Call only be done by statutce.
Absient nn aniencmetit to riection 6301)1, leave crnirzd by Senate tt ml-

ployces wider any type of' leave system could jot properly hi' trans-
f(Lered t( te El( :ecti 1' or il io mil banch,.

A third if3sse iij the authcrity for paymient of a Ilumlpl-sulill for
accruled o0r accumulated leave, As indicated ili tlite above disciussion
of Mls. Ihansei's letsav, paymleilt of at lunllip-suil for I( lŽavcL is ploChldI(cI
absent Sj)Ccific statutory uu 4ilori'lation. A leave spysttbm1 for Senatiec
CemllOyCeeS eStaUliShIeLd by stitultc could itilthe ind(hicalte allL intent to be
included in the transfe!r pra'oviouis of f5 U. S,. C 555], slupra, ol
provide ueparate statiltorly3 z lthovity fur the payment| of £himp-s .

'T'he fmirth issue ilnvolvvs tilh( relatiollsilip of at lump- sum jnllileit,
a grant of terminal lobave, rnled the (du1al compensation law'S, Specifically,
you as;k if 11 le.ave systerm co\lr] provide the option of a hlmjn)-sum paymemit,
01o Et agrunt of torutial luavc without violating tilt! dual comnpensationI laws.
Under existingr statutory atuthoritives, dispositioll of acIcr-lu'd or cIcil-
mula'nted 1&I\LVe is generally dildated by statutes; and nto options are aivaiiabl e.
Empldyer s wiif tCansfer betwVue covered positiollns wVithl 1vt(! syatietls
recognized by 5 U. S. C. 5 63010 mntust transfer their leave to l0 linew
position. Similarly, if all Inlixtiducal reCCiViS aI lump)-sulll p)Imlelit
pursuant to 5 U. IS. C. § 5551, but. is thell reemployed ill a puosition
wvithl a leave system before expiration of the period C.over-ed by tlte!
hmllp-suln paylmleilt, lie mllust re.fund nn azuouti equal to the pay
coveri1g the periodr of his reemploymnnt aind ni! (! expira1tion of the
1u11mp-sun perIod, 5 U. S, C. § 6306. Inl Itihse sittuitions, the i;ssue
Of dual;I colCIl)cnsg-atioln (otus m.ot arisle.

If 1111 em-ployee transfers frorm II position wVithl a statutory leave
systelr; to at positionl with'.out al leave system, that lulployee[ Illay
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nlot L' hIis lev('eV, ))hlt m1,y IrUclVU It 11ttnI.1)-SlIrn 1),1mell''llt J)Illi'rUilllt

to Sectioll 5551 anld pay from Oth IiV' p)filioll sfilslinull weous y1
:t: CGuop. Cell. 622 (1954.); 49 Comp. Ccii. 189 (196l ); luit, F(e,
49 Cowp. (onp ;t, 5s;5 (1970). Sinice se'ction .5551 splcifically provides
that U1 1lunip-s-um paymiteit IS; col)sid(l-odl pay for lt IE-)piI)OSeS only,
hliis in n")t viev!d at; Sl violution of the (1lad corIll)Q'llSfltiOll luvs.
I3iI9 1')7I, May 22a 1 9 711

In siIuULII'vy then, taie autlhority relquired to cstabllsh it Solnate
lelave Sl'Sy't11 (1Ij)O1(IS IWIJI'iTiytiot tlpoil (ii bflleitk; thle a veu system
hopes to I1LLIMe avlVlaUlble to Senllate (villc)loy s. 1 I owtvc, as
an "L1l'zlalt from tho £tbc)ve diseus*;lon, most of the fcutures now
awail tablu to othier, 1Fedalll pillployees call only he e b llih! Ivlilablo
to Snicate emilollyees througO tII(h c'tal1li silulunt. of a statutory leavu

y'Stoeliln In: its cliscr(!tilOl, Cong ross could also lcgislate a Ilav'e
Sy'StlMI wh'jic(!hI roldeitts zcS liti onal rdi ffeclirt. 1)e!i('fiq t from those
110Now accorded to otllh(er Fecderal ciuloes.

Wjith 1'tipGCt to yoi' add1(litional (ll stiollons ILL Pi', le, nd 11, NV(!

heliovlW that the particulllar belnfits anld coveragu of alny leave
systni whiv h Illimight be enacted r m'( II'tteS for l(egit;latitVC
Coiin;iderat ion ,

'AVe trust 1'he above informatitonI llts 1)s:(.nl holpful. Copie ofS Coi
ti1(i cit('(l ducifsiollS ,II'C ('v1ClOS((l for Your COnlVofli!lmcC.

Silleviiy yourslll*S,

)S'z'-~~~~ *t' '.- .UQ,I'or The) Coinpt.n oll. C; (4(1LI'tl1

1h1C2 I ('SAII'(!S of tlu United Otatvs

Hilclosilres ~ ~ ~ ~ .. 5"




