
, Dear Rs. Singer :  

P o i n t s  

SIX. 

\ 
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Argument 

=As the C o u r t  sees it, there is no possible 
I way in which this d e v i a t i o n  can he rectarded as 

o n e  of form rather  t h a n  substance," IT-p.42). 
The court*s conclusion is f u r t h e r  e x p l a i n e d  in 
its  Octoher 1 3 ,  1978, opinion and the fo l lowinq  
passage from the Bccenber If, 1978, hearing: 

H S ~ ~ e  of k5e zarqjo is sSiiFpec! i~ 
containers packed or ; : . u f f e d v  by 
t h e  carrierp and s o r r l ~ : : ~ ~  shipped i n  
containers stuffed by military per- 
sonnel, I n  accordance with t h e  RFP, 
Sea-Land*s rates (prices) were on the 
Basis that cjovernnent s t u f f e d  con- 
ta iners  would be s t u f f &  to 100% of 
capacity fvnlune or weight) FOSS'S 
proposal was rnade on the assur2ption 
that governhient stuffed containers 
would be stuffed to I esw t h a n  OC% 
of capacity, and on ';...+.~-:5 it proposed 
charyinq 80% of t h e  -c,',:?'; ~ s t u f f e d  

to more than 80% f t-2::: _I * -.. t - 8 G %  charge 
would be adjusted upwdrds on a pro- 
portional. basis to ref lect  t h e  a c t u a l  
Fercentaqe stuffed.  

to projections of .k':.. ~ . : s ,  the 
aggreqate cost, whis-, ?. ' .- - unit price 
tines volume, proclut.;. i a lower total 
of dollars t h a n  thc *rjea-LanA proposal. 
Fror-wver, if the T o s s  PO? as,crrmntion 

r2te. -Cc . - e!:2 copt? .'. . * 7:c:~e rf-cffcr3 

* . .  ' 

"Applying t h r + -  ::. - '0% assumption 



€3-192149 3 

were a d j u s t e d  nathematically to match  
the Sea-Iand criteria,  the t o t a l  cos t  
of the Fuss proposal wa5 h igher ."  
Courtss Opinion, October 3.3, 1978r p*2 

"MS. SIEOCRZ Your !!onor, just very 
b r i e f l y  an t h i s  argur?.ent 02 Sea-Land, t h i s  
8 0  percent versus 100 percent difference 
is siqnificant. 

"I know t h e  C o u r t  is award that 
t h e  GAO found that that different was 
simply one of form and n o t  s u b s t a n c e .  
And I t h i n k  that t h e  calculation -- 

"THE COURT: I'm aware t h e y  s a i d  
t h a t ,  but that's the ererent  on t h e  basis 
uf w h i c h  t h e  Foss D i d  WEIR taken ta he 
the 1or~enr bid. I€ Foss were calculated 
at I O o  percent,  it r ~ o u l d  have Seen  the 
higher b id*3"  (T-p.27) * 
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be Government stuffed a t  70-percent capacity, and 
100 MT to be shipped at a proposed ra te  of $80 
per MT: 

‘ . f l O r ,  
- Actual Billable percent 

Tons basis) Rate Price 
_cI- 

ET 
Carrier 

sluffed 76 74 $80 $6,080 

TOTAL $ 8  f 850  

Again fn theory, t h e  same type c m p u t a t i o n  would 
Occur if an offeror based its rate on the 80-percent 
basis. 

( 0 0  

basis) Rate ’ Price 
.Ac:t--ual BiifahSe p e r c e n k  

IC_ 

FIT wrn 1. i 

Carrier 
s t u f f e d  76 76 $80 $6,080 

TOTRL $8,256 

The Navy’s intent was to perform t h e  above-ty?e 
calculations for  each of n i n e  cateqories of carqo, 
total t h e  pricef and select the low-total-priced 
offer. The  o n l v  d i f f e r e n c e  between t h e  I(!*-=Prcent 
basis an‘? t:?n ZC?-nercent ! ) ? S i B  is  tl-lc R;li”i;CT 0 2  
b i l l a b l e  tons for Covernvent-stuffed c o n t a i n e r s .  
T h i s  is the k e y  Yint-Sea-Land priced its  proposal 
u s i n g  a larger n m b e r  of b i l l a b l e  t o ~ s  tkan Fops 
13icq7, b,utr. f-z,f? r ? q t : . ; ? l  ?.‘QL??. t  : . ;k4v*-* .  * ,  .- & . L  i .CCI.:  rjU tfle 
same in e i t h e r  case and lowest‘totaL price to be 
paid  by t h e  Government w i l l .  flow from the Navy’s 
evaluation method. 

. -  

The court’s suqgestion t h a t  the pt-cj~er 
method of-conparing an 80-percent rate to 100-percent 
rate is to iplcrc-ase the F o r m r  b . 7  25 rcrcct~~i; ,  is 
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obviously improper and incorrect, The court also 
erroneously believes that Sea-Land based its pro- 
posed prices on the RFP's guidance that Governcent- 
s t u f f e d  eontairters would be stuffed to 100-vercent 
c q a c i t y ,  whereas F o s s  assumed t h o s e  containers 
w m I d  he s t u f f e d  to 8U-peucent capacity. It is 
important tc note, however, t h a t  neither Sea-Land 
ncr Foss a s s w e d  that Governncnt-stuffed c o n t a i n e r s  
would he l a thpercent  full or even 80-percent 
f u l l .  €sth experienced offerors and the : i a y  knew 
that an averaqe of 70-p.rcent  capacity f s  the 
best  historical average that c o u l d  be obtained. 
Therefore, the offerors wollld m t  have been 
m i s l e d  qr prejtldiccd by the FFPfs pricing scltene. 

?!ext, it is essential tu understand--and it 
fs apparent the G O ~ I T ~  did not--:mw t h e  Navy 

Navy nnthenakicallv increased tI1e rates nrcnoser? 
by Pass--just as the court ROW believes s h ~ u l d  
be done. Later ,  t h e  :Tarry sztznitted t h a t  this was 
inpmper  and for t h e  reasons stated i n  t h e  above 
exampleo we aqreec7,. A copy of t h e  l:avygs pt-oper 
evaluation of F o s s '  proaosal is e n c l o s e d .  For 
illustrative prposes I we will reproduce bere 
the TJayi's proper evaluakion of iten I based OR 
FOSS' and Sea-Land*s proposed rates for year  . 

number 2, reflecting FOSS' h i g h e r  rate: 

actua l ly  evaauated the pronQsalis. Xnit iaS- lv .  t h e  

Sea-Land 

Covcrnment stuf€ed 3,241) 4,Sfif: $e9 1206,552 

93.3 l4Q Carrier s t u f f e d  1 0 , 2 6 0  10,260 8s 7- 



3-3 9 21 4 9 6 

Container Cargo . 
PJOS Annual Cargo Tonnage Rate 

13,500 MT RFP Billable (80%) 2d yr, Total 

GQVE!~nm€?nt S t u f f e d  3,240 3,654 ' $80.3.5 $ 2 9 2 , 8 6 8  

Carrier studded 10,260 110,260 80.15 822,339 

'*en each of t h e  n i n e  catecjories is evaluated for each 
year the total-evaluated price is: 

3. 
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" ( a )  Lines  up tu  7" i n  l e n g t h  
-. ..... per f i n e  ,...... $ 

1,T.S. proposed one price for each category, while 
a eonpetitor propcsed a price for cateqory (3) 
and a variable price (Sl.50 f o r  7 i n c h e s  p l u s  
25 cents for each additional inch) f o r  category 
( b ) .  
is 16 i n c h e s  and ,  therefore, evaluated the com- 
petitor's b id  based on the maximum pricer w h i c h  
was lower t h a n  t h e  protester's. Since t h e  com- 
petitor's bid was otherwise responsive, the 
specific price f o r  each order can he determined 
and while it n i g h t  be less, it could not exceed 

t h a t  a l thoucrh the structure of tke coi-;pctitor's 
b i d  price deviated from t h e  solicitationDs eon- 
ternplated scheme, it could nevertheless be evaluated 
e s s e n t i a l l y  OR the sane basis as t h e  protester's 
by using the competitorss m a x i m i m i  price. 

The aqency knew that the naxirnum Line l e n g t h  

the ?rice fzr cy:zluzt j -=n;  thus, we roncIu2~8 

Another  example occurred in the mstter of 
Shamrock Five Construction Conpany, F-191749, 
August 16, 1978, 7P-2 CPrJ 123. T h e r e ,  the 

Item D e s c r i p t i o n  Amount 

0001 Install new doors $213 , 4 4 4  
0002 Remove o l d  doors 7,3@l 

Total items 000% and 0002 $ 2 2 0 r 7 4 5  

But, prior to submftting the b i d p  Shamrock al tered 
the t o t a l  n r l e s  hv cro.isino throt lqh S ? ? n , 7 4 R  
and wr . i t i ng  t h e  io l iox ix j  : 

7 
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=tota l  may be reduced to $205,745.R 

WOW, the iterr.s did n ~ t  add. to the revised total 
and on that basis t h e  second low b i d d e r  protested. 
We h e l d  t h a t  a l t h o u g h  we cannot deternine how 
Shamrock i n t e n d e d  to allocate the price reduction 
as the solicitation conte~pI.atec1, that fact is 
immaterial since (1) the d i v i s i o n  of c o s t  between 
t h e  two operations is s i ~ p 2 . v  a matter of accounting; 
(2 )  the doors are to be removed and replaced 
o n - a  one-to-one basis, and  ( 3 )  the low b i d d e r  
is to be deternined on the basis of t h e  low-total 
pr ice  and Shamrock's low t o t a l  price is capable 
of e v a l u a t i o n  on an equal basis with other b i d s .  
We determined t h a t  Sham-ock's b i d  was r:esy;onsiva 
to t h e  i n v i t a t i o n  f'or b i d s  because it unequivocally 
offered to perform the wo~=lr at a d e f f n l t e . p r i c e  
bn total. c ~ ~ f ~ r r z s c e  z i k h  the tetei~s and specifica- 
tions of t h e  invitation. 

In t h e  i n s t a n t  matter,  khe r 7 a q Z s  request 
for proposals to move cer ta in  q u z n t i k i e s  of cargo 
in particular containers on certa in  dates was not 
met w i t h  ob-icetion fro7 p i t h e r  cfC2rcr an? r.cit-!:er 
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offeror suguested any deviations 
The Navv contermfated a n  a r t i f i c  

regard. 
ng scheme 

based oh the unaverisally recogniaabic impassibility 
that each Government-s tuffed containers woulc! be 
100 percent of capacity. Undfsputedly t h e  ilzivy 
m d  both offerors knew tbat r;n averaqe of 7Q-prcent  
f i l l  was  the historical and  expected fill and 
the Mavy used the 7'0-nercent factor in the 
evaluation. Foss took no exception to the 
q u a n t i t y ,  quality or delivery reauirenents oE the 
RFP and proposecl its prices un ai artificial 
basis not prohibited by the RFP. S i n c e  FOSS' 
ar t i f i c ia l ly  based prices are easily evaluated 
by using t h e  Havy evali?ation scheme (as demonstrated 
above),  Fossa total price can be compared to 
Sea-Land's on an equal basis. 

Noreover, each offeror knew from t h e  RFP 
that the a i r a i l t i t i e~  estimated for e a c h  c a t e y o r y  
were n o t  quarafitees that s u c h  aniotznts ~tiou1d. be 
shipped, therefore,  ris!:s were inherent in any 
selection of rates fo r  each cateqory b u t  both 
offerors knew how t h e  selection was to be made. 
Eoth offerors s t r u c t u r e d  their rates based on their 
own cfrct?mstances--f ixcd costs, overhead t  variable 
costs, profits, ctc.--and their b e s t  b u s i n e s s  judq- 
ments with t h e  intent of offering the lowest total. 
estimated cost to the Government. F r o m . t h e  Govern- 
ment's s t a n d p o i n t ,  a price proposal s truc tured  either 
way would he acce9taM.e a s  cvi:'ienced by t h e  initial 
and revised RF'P's . In any e v e n t ,  each oEEeror 
knew from t h e  RFP that t h e  hottom line--relative 

the othemise acceptable offeror, 
e r ; t i : a  kt?:! t c > C ~ l  :-.T~cP--:;~>:; ?.?,e f>ssis for :;c>lectiil(7 

- 
contenplated scheme was n o t  prohibited and was 
capable of evaluation on i! basis equal to the 
o t h e r  offer .  

C.. FQSS' PROPOSAL F?AS ACCEPTAELEc AS GUPNITTED 
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%e court i n t e r p r e t s  section 3-RC5.3(a) of 
t h e  Defense  Accuisition Fequlations ( E A R )  as 
requiring that proposals n u s t  he fully "responsives 
to an flTP in order to be ecceptable. (T-p .42) .  
1% believe that t h i s  novef,approach fs incorrect 
and, in part, f o r m s  the basis ~ C X  the court's 
erroneous conclusion that Fossa proposal was 
"nonresponsive." 

F i r s t ,  reqmnsiveness, hv d e f i n i t i o n ,  refers 
to t h e  concept that a h i d  m i s t  take no except ion 
ka a material e l e m e n t  of a solicitation issued 
pursuant to the rigid formal advcrtisinc-j s t a t u t e s  
and resulations. As such, the concept 0% 
responsiveness hils no qene-rnl. applicahiiitv ta a 
solicitation issued n u r s u a n t  to the more e l e x i k f e  
neqotfated FrociircmenC procedures, statutes, and 
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capacity of its overrunning c l u t c h ,  was not f u l l y  
self-contained as the 2FP required and, lhereEore, 
was unsatisfactory. I n  T e l p s  Casputing, I n c . ,  
and Promictary Software I y s t m s ,  Inc. E-2.93789, 
Saptcnber 12, f97?, 72-2 CPD 191, WE. agreed that 
an offeror's f a i l u r e  to propose delivery w i t h i n  
the time required by t h e  RFP was primary deficiency, 
making the proposal technically unacceptable. 

On the other-hand, in Cnnputer  Sciences 
Corpopration, 3-190632, AugGst 4 ,  1973, 70-2 CPD 
85, the arfcncy*s ordering office in Kansas City 
told the protester, CSC, that its proposal 
c o u l d  be made acceptable by modify inq  i t s  basic 
contract. !.'odifications to the basic contract 
had to be processed in the aqency's Washington 
o€fice 4 days before copies of the modification 
v7ere c!ue !n YanSAS city,  C X  a2vlsed that it 
wor;ld conply and i?id h u t  C X  f z i l e d  to timely 
furnish a copy of t h e  modification to t h e  Kansas 
C i t y  office and the agency rejected C S C ' s  
proposal. 1% concfuded that CSC's failure to 
comply w i t h  the foma l i t i e s  of conmnica t fon  
required by t h e  aqency was n o t  a material defect 
in CSC's offer  because fl i  ~.3hiLe formally 
advertised procureaents have strict r u l e s  regu- 
lating the c o m u n i c a t i o n  of b i d s ,  negotiated 
procurements are characterized by greater f l e x i -  
b i l i t y  a n d  here no tirarninq was given t h a t  f a i l u r e  
to comply tq i th  the c q y  requirenent would r e s u l t  
in rejection o€ an offer,  and ( 2 )  if the ~ ~ 3 n s a s  
C i t - 7  o ~ ? : ~ c c  is~ric:? nrrler to C Y ?  .T?T! tbr? 2,;ltter 
da te ,  CSC w o ~ l r j  have been cbliqaited to. L i l m i s h  
services conformfnq to its rnedif ied basic contract. 
F u r t h e r ,  we concluded that the ncory reauirenent" 
could not .i-ffcct t h e  rrrice, c w a l i t y  or r s i ~ n n t i t v  
of the oi-fer and ,  therefore, G A S  not material, 
See 4 0  CCXI~?. Gcn.  321, 324 {1960). 

l?o one c o n t e n d s  that FOSS' price proposal 
t a k e s  exception to t i n e  of d e l i v e r y ,  arnount to 
be shipped,  or the required Manner of s h i p m e n t .  
The d i s p u t e  centers on the pricinrT scheme o n l y .  
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S i n c e  we have shown above %hat t h e  Foss' price 
proposal was capable of evaluation, as s u b m i t t e d ,  
on a basis equal to Sea-Land's, FOSS' proposal 
t a k e s  no exception to solicitation affect-tnq price. 

T h i r d l y ,  DAIi 5 3-805,3(a) does n o t  mention 
the word "responsive" and has not been interpreted 
as t h e  court suggests. 

L a s t l y ,  it is noted  t h a t  the concept of urninor 
deviations "from the solicitation is also related 
to s t r ic t  foma l  advertisinq; t h e  more f l e x i b l e  
negotiated procurenent method i n c l u c k s  bv d e r ' i n l t i o n  
t h e  y s s i b i l i t y  that all acceptable  proposals 
will not all be like each other or t h e  RFPz except 
where expressly prohibi ted in the RFP. See Computer 
Sciences Corporation, supra, 

Here the RFP d i s c l o s e d  t h a t  award would be 
made to t h e  offeror who s u b m i t t e d  'the low-total- 
evalua ted  price. The offerurs knew the estimated 
uuankities to be shipped, t hey  knew that the 
Government: would stuff scme containers, and t h e y  
knew that the Governnent c o u l d  o n l y  use 70 percent 
of the contz iner ,  "hese f a c t s  are u n d i s p u t e d .  
Sea-Land knew from experience the percentage of 
Governrent s t u f f e d  containers per category of 

Sea-LandJs reques t  for  reconsideration,.p.2, Foss 
asked €or t h e  historical. data and t h e  Pfwvy provided 
It. N e i t h e r  asked what  pereen%ase t h e  I'?avy planned 
to a c t u a l l v  vr-e in e v ? l u * ? t i o n  z?n4 r ,cft?er  as 
t o l d ,  b u t  since neither offeror was g iven  any 
other information, it was reasonable for  the 
Navy to iise the i n f o m a l l y  disclosed historical 
percentaqes as evaluation factors .  

~ ; i y - c r g ,  . ~ ~ ~ ~ 1 ; < ~ ~ ; : s  ti.:-: 2 ,t -,r.cc>ct fnr r: y.:<> '.'('f. 
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A. From tho  above, any offeror could r e a d i l y  
see that the O C I ~ S S ~ O R  of the Government-stuffed 
percentage f o r  each category was apparent on the 
face of the solicitation. During o u r  GEfice's 
consideration of the matter, Sea-Land Eiled l e n g t h y  
and d e t a i l e d  coments on t h e  Piavy*E; report and 
F O S S '  protes t  and about a week later-Sea-land 
filed a final r e b u t t a l .  A t  no time dur ing  our 
i n i t i a l  consideration of t h e  n a t t e r ,  d i d  Sea-land 
raise as an issue the RFP's omission of t h e  Government- - 
s t u f f e d  percentage, even t h o u q h  at t 5 a t  time, 

I Sea-Land was intimately f a m i l i a r  w i t h  the ac tua l  
proposal evaluation employe6 by t h e  Navy. Sea-Land 
raised the issue for the first time on reconsiCer- - 
at ion ,  - 

F i r s t ,  Procedures promulgated by the Comptroller 
Ger;ersl qnvtrnirpg t>t ccnsic:erztio> fif  b i d  ~ r s t e s t s  
before o u r  P f f i c e  provide t h a t  pro te s t s  involvinc!  
apparent solicitation improprieties must be f i l e d  
prior to the c l o s i n q  date for the receipk of 
i n i t i a l  proposals. 4 C.F.R. S 20.21!3)(1){197??. 
Such protests filed a f t e r  that time are  untimely 
and will not he c o m i d e r e d .  Consistently following 
t h a t  policy, in fiscal year 1978 alone, h u n d r e d s  
of untinely protests were dismissed without con- 
sideration on the merits. The rationale for t h e  
rule is simply t h i s :  a firm is not allowed to 
participatesin a nrocurencnt and t5en file a 
protest--based on a matter  w h i c h  was known or 

. shou ld  have been known from the solicitation--when 
i L  : L  -I . - ? l i E - ! Z  t t l c ? t  it if: r o t  -:-e ~ \ ? C C C S S f L l l  f 5 . Y T l .  

T h e s e  rules are i n t e n d e d  to assure that protests 
are filed in time fo r  SQIW effective rerriedial 
action when warranted. Khere a firm does n o t  

of i ts  objections to a procurement action, it is 
generally not i n  the Covernnent's b e s t  interests 
to allow that f im to hamper the Government's 
business of procusing goods and services. 

ZnnriFf? t h e  r 9 y J P Y T 7 T C ! t ? t  r i 7 i ? 3 ? i 3  a rr?FSC?r?abj.€? tire 

i 
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! !  

solicitation defect.  The obligation rests on t h e  
offerors to carefully scrutinize t h e  RFP, including 
the evaluation factors ,  and tp seek clarification 
from the agency, if necessary. - I!oneyweLI I n c . ,  
€3-184825, November 2 4 ,  3575 ,  75-2  CPD - 3 4 6 ;  Kaxpa 
SysteRS, inc., 5 6  C~mp. Gens 6 7 5 ,  689  (1977T5; 
77-1 CFD 412. V i t k o u t  question, 130th offerors 
believed that t h e y  possessed enough information- 
including t h e  "his tor ical"  Governnent-stuffed 
percentages based on Ssa-Land's then c u r r e n t  con- 
tract--to i n t e l l i q e n t l y  price t h e i r  proposals w i t h  

, the qoaL of subnittin9 t h e  l o w  t o t a l  price. B o t h  
p a r t i c i p t e d ,  w i h o u t  o b j e c t i o n ,  in t h e  procurenent. 
In such circumstances, a protest filed a f t e r  the 
closing date shou ld  not be heard on t h e  merits. 

O u r  c x h a w t i v c  research shows t h a t  the only 
jaaici3a. test of t h i a  r 2 t i r s n a l o  is ?.Frco; rt?c* 
v .  Fnerq7 9es;earch 2nd rcvclonnent ?.:::?iniFttrStion 
548 F.2d 1234 {7th C i r .  3375). Therec a p r i m  
contractor of the Gsvernment  i s s u e d  a request 
for proposals and t h r e e  firms r e s p c n d c 6 .  AI1 
proposals were technically acceptable and discussions 
were conducted w i t h  afL three r ega rd ing  price. 
On t h a t  basis the prime contractor notified ~ i r c o  
that it was t h e  successful offeror but t h a t  no 
contract could be forrzed until CFDA approved. 
EFDA believed that certain improper discussions 
would c l o u d  any award to hirco and ERnA directed 
t h a t  another round of Giscussions be h e l d  and 

. best and final offers be requested. A i r c o  did 
rot c - ! ~ - e a l  r q ? ? ' c  J c c f s i o n  to 011r O f F i c - .  QT tD 
the courts: i n s t e a d ,  Airco acquiesced in tile 
dec i s ion  by participating in t h e  second round 
of negotiations. In t h e  words o€ the court, 

Iw)c h e l i w c ,  n t  anv r a t e ,  t h a t  P.irco waived 
its r i g h t  to object to t ha t  decision. .d 

Airco evidently was willing to accept a contract 
if  it von t h e  second roun6 * * Q. It is 
clear that Airco's real c a r p h i n t  is n o t  that 
a second round OF: [sic] birldinq was held, hut that 
it los t  the second roundo'' 526 F.2d at 1300, 

-- -- 

I1 

i 

p 
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Herer Sea-Land reviewed the so l i c i ta t ion-as  
it was duty  bound to do--and observed that t h e  
Governnent would s t u f f  II_ sore containers, Sea-Land 
knew that "h is tor ica l"  d a t a  in its pussession 
reflected t h e  percentaqes applicable to each 
category of carqo. The ?Jaw i n  Cact used t h o s e  
percentzqes i n  t b e  evaluation scheme. If Sea-Land 
believed that it neerkd  nore information to fntelliqently 
price its proposal; then it was 6 u t y  bolincl to 
ask f o r  it prior to t h e  closin9 date for receipt 
of initial prcposals. Sea-Land's failure to d~ 
so is e m i v a l e n t  to Aircots acquiesence in the 

to t h e  nondisclosure of the percentages ~r the 
use oE t h e  "historical" Fercentaqes b u t  that it 
lost the conpetition. Euch objection shoul -d  n o t  
b w e  been heard on the nerits by t k c  h w r  C O W ' ~ .  

Second round .  S€?a-LaIid*S r ea l  C b j E ? C t i O n  iS not 
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other contrary informztion from t h e  Navyr Sea-Land' s 
reliance on any o t h e r  percentages was a business 
Judcgcnt which Sea-Land was. free to make at its 
peril. 

E). VaXl established principles of competitive 
nccjutiated pracurenent remire that offerors 
shou18 be advised of the evaluation factors to 
he used i n  evalusting proposals since competition 
is not served if 0,ffcrors are n o t  g iven  information 
to intelliqently price their proposals. See, 
e . g , ,  T-racox, I n c . ,  56 Conp. Gen. 64 (1976), 
76-2 CFD 3gG, F!ere, t h e  Uaw Eade a good f a i t h  
effort t~ a d v i s e  all offerors  in the P,FP that 
" ( i f n  evaluatinq offers  and making the award, 
c o n s i d e r a t i o n  will be Given to t h e  fo l lowing  
principal factors: Anticipated annual  cost * * *. 
Anticiyate? znnl;a?. ccr-t f c r  u s 2  in ~ ~ e L e r n i r i i x i ~  
the cost fzvorahle c a r r i e r  !+ill he d e t e m i m d  by 
prlcinq out the c a t q o r i e s  and vnl.rines ~f carqo 
shown in paraqragh 5 . I f )  at the applicable rates 
set f o r t h  hy each ofceror in the appropriate 
statement of sates. * * *- The RFP a lso  d i s -  
closed that the Government  would stuff - some -- con- 
tainers, Qfferors knew t h a t  t h e  C o v e r n w n t  c o u l d  
only  average 70-percent fill and offerors knew 
the "h is tor ica l . "  percentages of Government-stuffed 
cargoes. 'In actual. factp offarors needed no nore 
information to i n t c l l i q e n t l y  price t b e k r  proposals. 
If an offeror desired more i n f o m a t i o n ,  then t h e  
burden was on that offeror to reauest it fror, t h e  
* ? 2 1 7 T 7  . T ' , - .  

no other  infornation W A S  a c t u a l l y  necessary. 
-v<T c.3,-r . f - -r-C , , Y-. ~ . ! ' ? .  , " ' . 'T 'L-:T --q ,:c? r: i<? 32:: . . - I -_ - u -__I 1- 
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i r  . 

The court concludes  that (1) Foss' deviating 
proposal interplaying w i t h  t h e  und i sc losed  evalua- 
tion factor make it impossiB:le to m t f o n a l l y  compare 
the two proposals from a cost effective standpoint, 
and ( 2 )  F m s e  proposal s h o u l d  be rejected and 
Sea-Land's is t h e  o n l y  one left entitling Sea-Land 
to award (y-pp. 4 ~ ~ 4 7 ) .  ~f the court'is correct 
in cuneluding t ha t  the Mavy's f a i l u r e  to  disclose 
the p e r c e n t a g e s  of' Covernment-stuffed c o n t a i n e r s  
was a material departure  from the requirements 
of the Defense Acquisition Fequlations (T-p.431, 
then t h e  RFP was defective and no award nay properly 
be made. 

17 

The proper remedy in such circumstances is 
to amend t h e  RP!? and c o n d u c t  another round of b e s t  
and final offers  to select the successful offeror. 
The ioqic is s i r ~ p l y  t h i s :  if t h e  €:PI) omits 
material i n f o m a t i o n ,  then offercrs could n a t  
intelligently Kake pro?osals, the CovernnentPs 
needs nay not be satisfied, and either the Government 
or t h e  awardee may be substantially disadvantaged 
by u n d i s c l o s e d  conditions and terms. 
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properly be m d e  under a materially defective 
solicitation. Eenar tmcn t  of t h e  Interior- 
reauest for  arlvancc _----- decision, 57 Coap. Gen. 
{B-293103, -Pacember 22, P971), 76-2 CPD 4 3 2 7  

We no te  that t h e  court d i d  n o t  r e l y  on 
precedent to supnort the directed awr?r--c! remedy 
and o u r  resestrch reveals none. Wor c a n  we 
conceive oE a thcorv that would support a directed 
award under a materially defective solicitation, 
as t h e  ccurt b e l i e v e s  is the case here. 

This concZudes our views in oqmsition to 
the court's. decision, Ke woiild be pJeased to 
furnish copies of documents  or 8ecisions of t h i s  
Office u ~ o n  request and we arc prepared to a s s i s t  
further in any appropriate manner.. If you have 

CL af i ts  gu?sticr.s ?feast2 c a l l  y e  at Z r z G  CGdE L02, 
2 75-6 18 1. 

Sincerely 370urs, 

Enclosure 




