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Funding Gaps Jeopardize
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beginning of the fiscal year and operating on 114835
continuing resolutions have become the norm

rather than the exception. Over the past 20

years, 86 percent of the appropriations bills

for Federal agencies have passed after the start

of the fiscal year.

During the usual deliberations process on ap-
propriations for fiscal year 1981, it became
clear that a funding gap might develop. In re-
sponse to the President’s request for an opinion
of the Antideficiency Act, the Attorney Gen-
eral ruled that the Act required agencies to
terminate operations when appropriations ex-
pire, and promised to enforce the criminal
penalties of the Act in cases of future willful
violation. This resulted in substantial confu-
sion throughout the Federal Government.

GAO recommends that Congress enact per-
manent legislation to allow all agencies to
incur obligations, but not expend funds, when
appropriations expire (except where a pro-
gram'’s authorization has expired or Congress
has expressly indicated otherwise}.

PAD-81-31
MARCH 3, 1981

‘. !’// ;

N



COMPTROLLER GENERAL OF THE UNITED STATES
WASHINGTON D.C. 20848

B-202135

To the President of the Senate and the
Speaker of the House of Representatives

This report addresses the problems created by late
appropriations and interruptions in funding which occur when
continuing resolutions are not passed before the beginning of
the fiscal year. It describes the factors which delay the
enactment of funding legislation. It also recommends action
to prevent the confusion and decrease the costs that have been
associated with funding gaps.
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COMPTROLLER GENERAL'S FUNDING GAPS JEOPARDIZE
REPORT TO THE CONGRESS FEDERAL GOVERNMENT
OPERATIONS

DIGEST

Instances when Federal managers have

not had approved budget authority with
which to carry out their responsibilities
at the beginning of the fiscal year have
become the norm rather than the exception.

Congress can provide for continued opera-
tions by passing a continuing reso-
solution that provides temporary funding
until appropriations bills have been
passed. Over the past 20 years, however,
85 percent of the appropriations bills
for Federal agencies have been passed
after the beginning of the fiscal year.
This has required 74 continuing resolu-
tions. 1In the last 2 fiscal years,

even the continuing resolutions have been
late. These funding interruptions, or
gaps, of 1979 and 1980 resulted in unnec-
essary costs and extensive confusion.
(See pp. 1 to 2, 7 to 9.)

Under the Antideficiency Act, Federal
agencies are prohibited from incurring
obligations in advance of appropriations
without congressional approval. (See p. 2.)

In the past, most Federal managers
continued to operate during periods of
funding gaps while minimizing all nones-
sential operations and obligations, be-
lieving that Congress did not intend that
agencies close down while the appropria-
tions measures were being passed. (See

Pe 2.)

During the normal deliberations process
on appropriations for fiscal year 1981,
it became clear that a funding gap
might develop. In April 1980, the
President had asked the Attorney General
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appropriations bills) are a major cause of
gaps. Their numbers have increased, delay-
ing the passage of regular appropriations
because they often embody volatile political
issues, such as abortion and congressional
pay raises. Riders have also increasingly
been attached to continuing resolutions.
(See pp. 10 to 13.)

FUNDING GAPS HAVE BEEN COSTLY

GAO determined that gaps are costly. Besides
lost productivity of Federal workers, gaps
have resulted in:

--a loss of about $1 million to
issue split or late paychecks in
October 1979. (See pp. 14 to 16, 29.)

--a loss of about $1.1 million to pre-
pare agency plans for a possible gap
in October 1980 (See pp. 19, 27 to 29.)

PROBLEMS RELATED TO THE
ATTORNEY GENERAL'S OPINION

Agencies were uncertain how to respond to

the Attorney General's opinion and what activ-
ities they would be able to continue if appro-
priations expired. (See pp. 18 to 20.)

Guidance from the Department of Justice

and OMB was inconsistent. Neither provided
clear instructions for agencies to follow.
Some agencies in Washington, D.C., Atlanta,
and Denver delayed preparing plans for a shut-
down until October 1, and others made rather
detailed plans for shutting down. Both the
lack of guidance and their own belief that
they would not be forced to shut down when
funds expired delayed some agency planning.
(See pp. 21 to 23, 31 to 33.)

Last-minute instructions from OMB, with

the Attorney General's concurrence, prevented
the implementation of shutdown plans that
several agencies in Washington, D.C. may other-
wise have implemented when funding expired

on October 1. (See pp. 24 to 27.)
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to issue an opinion of the Antideficiency
Act. The Attorney General stated that
Federal managers must act immediately to
terminate all operations when their cur-
rent appropriations expire. Most impor-
tantly, the Attorney General stated

that the Department of Justice would
strictly enforce the criminal provisions
of the Antideficiency Act in cases of
future willful violations. (See pp.

2 to 3.)

In September 1980, it became evident

that many appropriations acts would not
be passed by the start of fiscal year
1981. This, plus the Attorney General's
decision to enforce the Act, created con-
fusion within Federal agencies. Employees
became unsure of whether they would be
allowed to report to work. Finally, a
few hours after the start of fiscal year
1981, Congress passed a continuing reso-
lution that provided authority with which
to continue operations. A crisis was
averted, but because the effect of such
events on normal Government operations

is so significant, GAO decided to identify
and develop alternative approaches to
this problem. (See pp. 4 to 6, 14 to 24.)

To determine how agencies responded to
gaps in funding both before and after the
Attorney General's opinion, GAO developed
a uniform set of questions, and inter-
viewed members of 12 Cabinet Departments,
4 independent agencies, the Office of
Management and Budget (OMB), and several
agencies that administer large entitle-
ment programs. GAO obtained agency plans
to terminate operations in compliance
with the Attorney General's opinion if a
funding gap occurred. The work was con-
ducted primarily in Washington, D.C., but
included agencies in two regional offices
--Atlanta and Denver. (See pp. 4 to 7.)

WHY FUNDING GAPS HAVE OCCURRED

Riders (congressional amendments on
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bidden or made to require a two-
thirds vote for passage. (See pp.
41 to 44.)

--Continuation of the pay of Federal
civilian and military employees
could be provided for in periods of
expired appropriations. (See pp.

44 to 45.)

RECOMMENDATION TO CONGRESS

The Congress should enact permanent
legislation to allow all agencies to incur
obligations, but not expend funds, when
appropriations expire (except where program
authorization has expired or Congress has
expressly stated that a program should be
suspended during a funding hiatus pending
further legislative action). This solution
maintains congressional control over agency
spending and provides clear instructions
and guidance to agencies. It resolves the
confusion and uncertainty which has accom-
panied past funding gaps and minimizes the
costs associated with them. It provides the
exception necessary to avoid the Antidefi-
ciency Act's restriction on incurring
obligations in advance of appropriations.
The Act is the basic statute preventing

the unauthorized obligation or expendi-
ture of Federal funds. (See pp. 45 to 46.)

The Congress should also study additional
measures to relieve pressure on the bud-
getary process. Such measures could in-
clude shifting more programs to authorization
and appropriations cycles of 2 or more years,
and establishing and adhering to a reserve
for fall and spring adjustments for emergen-
cies and uncontrollable cost growth. (See

pp. 46 to 47.)
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APPROACHES TO THE PROBLEM:

GAO developed criteria against which to
evaluate approaches to the problem of fund-
ing gaps. (See pp. 34 to 37.) The approaches
discussed in this report are as follows:

--Congress could enact permanent
legislation authorizing agencies
to incur obligations, but not
expend funds, for continued opera-
tions during periods of expired
appropriations (except where pro-
gram authorization has expired or
Congress has expressly stated that
a program should be suspended
during a funding hiatus pending
further legislative action.)

(See pp. 38 to 39.)

--The Antideficiency Act could be
amended to allow agencies to incur
obligations for continued operations
when appropriations expire due to
delays in enacting new appropriations.
(See pp. 39 to 40.)

-=The rules of both Houses could be
amended to require all appropria-
tions acts to include language con-
ferring authority to continue to
incur, but not liquidate, obligations
at the level authorized until super-
seded by another funding measure,
or attach instructions on suspending
operations if funding is unavailable
at the beginning of the fiscal year.
(See p. 40.)

--A permanent continuing resolution
could provide authority to continue
all operations at some specified
level, such as average expenditures
for the prior fiscal year. (See
p. 41.)

--Limitation and legislative riders

on appropriations bills and con-
tinuing resolutions could be for-
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receive official comments from OMB or
Treasury. The length of time provided for
response (15 days) may not have been ade-
quate. Any comments received subsequent

to the report's publication will be forwarded
to the appropriate congressional committees
or offices.

A Department of Justice official provided
official oral comments on the report, and
suggested that information on the Attorney
General's January 16, 1981, opinion be added
to the report. This material has been added,
and the full text of the opinion is con-
tained in Appendix VIII. (See p. 49.)
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CHAPTER 1

INTRODUCTION

In the last 20 years, the start of a new fiscal year
has often found many Federal agencies in legal and budge-
tary limbo--a period during which they have no authority
to incur obligations or to make payments. All three
branches of the Federal Government derive their authority
to operate--that is, to spend money--from Congress. As
each Federal fiscal year draws to a close on September 30,
continued Government operations depend on whether Congress
has enacted appropriations; or in the absence of such acts,
whether Congress has passed a continuing resolution that
allows agencies to spend at some specified level. 1/

If Congress has taken neither action by October 1, in
general, Federal agencies no longer have funds to meet
payrclls and other expenses. 2/ When this situation
occurs, affected agencies are caught in what has become
known as an appropriations or funding gap.

GAPS IN FUNDING: AN
INCREASING PHENOMENON

Instances when Federal managers have not had approved
budget authority with which to carry out their responsibil-
ities at the beginning of the fiscal year have become the
norm rather than the exception. From FY 62 to FY 81, 32
gaps totalling 291 days, have occurred. Most frequently
affected have been the Departments of Health and Human
Services (formerly the Department of Health, Education,
and Welfare (HEW)), Education (formerly part of HEW), and
Labor. 1In fiscal years 1979 and 1980, budget authority
for these agencies lapsed respectively 17 and 11 days.

1/Through the appropriations acts it passes, Congress
grants budget authority to agencies, which permits them
to incur obligations and hence to spend Federal funds.
In this report, we use the terms "funds," "appropriations,"
"spending"” and "money" to refer to budget authority granted
in appropriations acts.

2/The Congressional Budget and Impoundment Control Act of
1974 (P.L. 93-344), established October 1 as the start
of the fiscal year. Article I Section 9 of the Constitu-
tion precludes Federal spending without an appropriation.
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Moreover, the Attorney General swept aside, as a
legal basis for continuing operations, the assumption that
Congress does not intend that the Federal Government close
down.

"I believe, however, that legal authority for
continued operations either exists or it does
not. If an agency may infer, as a matter of
law, that Congress has authorized it to operate
in the absence of appropriations, then in per-
mitting the agency to operate, the agency's
supervisory personnel cannot be deemed to vio-
late the Antideficiency Act. Conversely, if
the Antideficiency Act makes it unlawful for
federal agencies to permit their employees to
work during periods of lapsed appropriations,
then no legislative authority to keep agencies
open in such cases can be inferred, at least
from the Antideficiency Act." 1/

The problem at hand, the one we discuss in this report,
is how will the Attorney General's opinion affect the opera-
tions of the Federal Government in the event of another
appropriations gap. In our view, it is clearly not the
intent of Congress to terminate, or to begin termination,
of Federal Government operations during a funding hiatus.

In an opinion (March 3, 1980) of the Comptroller General
of the United States, issued at the request of the Chair
of the House Subcommittee on Compensation and Employee
Benefits, Committee on Post Office and Civil Service, we
observed that:

"The only way the head of an agency can avoid
violating the Antideficiency Act is to suspend
the operations of the agency and instruct
employees not to report to work until an appro-
priation is enacted." 2/

However, we went on to conclude: "* * * we do not
believe that the Congress intends that Federal agencies

1/0Opinion of the Attorney General, in a letter from
Benjamin R. Civiletti to the President (April 25, 1980),

p- 4.

2/0pinion of the Comptroller General, in a letter from
Elmer B. Staats to Rep. Gladys N. Spellman, B-197841
(March 3, 1980), p.3.



The Department of the Interior ran a close second. In FY
79 Interior experienced a l6é-day gap and in FY 80 an 11-

day gap.

Funding gaps pose a real dilemma for the heads of
Federal departments and agencies. By law, they are prohi-
bited from incurring obligations without congressionally
approved authority to do so. The Antideficiency Act
(31 U.s.C., Sect. 665(a)) states that no Federal official
or officer may authorize Government obligations or expen-
ditures in advance of or in excess of an appropriation,
unless otherwise authorized by law. Yet Federal agencies
have continued to operate during periods of expired fund-
ing, even though the Act carries criminal penalties for
willful violators.

Operations during a funding hiatus do not, however,
occur on a business-as-usual basis. Heads of departments
are not unmindful of the precarious position in which a
gap and the Antideficiency Act place them. Short of tell-
ing employees not to show up for work, Federal officials
have responded to gaps by cutting or postponing all non-
essential obligations--particularly personnel actions,
travel, and the award of new contracts--in an attempt to
continue the operations of programs for which they are
responsible. Their actions have stemmed from the belief
that Congress does not actually intend that the Federal
Government shut down while agencies wait for the enact-
ment of appropriations or the passage of a continuing
resolution. Congress has implicitly lent credence to
this view by making continuing resolutions effective
retroactively to the beginning of the fiscal year.
Moreover, to date Sect. 665(a) of the Antideficiency
Act has not been enforced against agencies that contlnue
to operate during a gap.

A recent interpretation of the Antideficiency Act
by the Department of Justice has upset the delicately
balanced status quo of Federal operations during a gap.
In April 1980, at the request of the President, the
Attorney General issued a formal opinion. He stated that
when an agency's appropriation has expired, the head of
the agency must take immediate action to terminate the
agency's operations in an orderly way. The Attorney Gen-
eral concluded that agencies which incurred obligations
for any purpose, including the pay of employees, during
an appropriations gap were in violation of the Act. He
also announced that the Department of Justice would, in
appropriate cases in the future, begin enforcing the
criminal provisions of the Antideficiency Act.
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General's opinion should there be neither an appropria-
tion nor a continuing resolution passed by October 1,
1980? (Implicit in any such plans, we felt, would be
the department's interpretation of what constituted
"emergency" services to protect life and property, as
well as those activities otherwise "authorized by law.")

3. What steps, if any, were taken to implement these plans
as October 1 approached with neither appropriations nor
a continuing resolution in place?

4. What was the cost of developing and implementing contin-
gency plans? (Included would be such costs as the loss
of discount airfares for official travel, recalling
personnel from travel status, and the preparation and
distribution of department-wide directives for implemen-
ting a contingency plan.)

5. What would be the consequences, under a strict interpre-
tation of the Antideficiency Act, as embodied in the
Attorney General's opinion, of a nearly Government-wide
shutdown due to expired appropriations?

To determine the frequency of past funding gaps and
to identify which departments were affected by them, we
obtained data from the Department of the Treasury, the
Office of Management and Budget, and the Congressional
Quarterly Almanac for the years 1962-79. However, we asked
departments to provide data only since FY 77, the year
that the Congressional Budget and Impoundment Control Act
of 1974 was fully implemented. We chose that year because
it corresponds with the changeover to the October 1 start
of the fiscal year and because any recommendations developed
from our findings would have to consider the requirements
of the new congressional budget process under the 1974 law.

Our work was conducted primarily in Washington, D.C.
We conducted interviews with 12 departments and 4 indepen-
dent agencies. We included all cabinet departments whose
appropriations had not been passed by October 1, 1980
(this excluded only the Déepartment of Transportation). We
contacted the Office of Management and Budget, and two
independent agencies--~the Office of Personnel Management
and the General Services Administration--because all would
have central roles in implementing any departmental shut-
down necessitated by expired appropriations. The two
remaining independent agencies were chosen because of the
possible effects of an Environmental Protection Agency
(EPA) shutdown on State and local governments, and a Veter-
ans Administration closing on benefit payments to veterans.
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be closed during periods of expired appropriations." 1In
our opinion, Congress expects agencies to continue to
operate and incur obligations even in the absence of
appropriations. In reaching this conclusion, we referred
to the favorable comments of the Chair of the Senate Appro-
priations Committee about an internal General Accounting
Office memorandum that reached the same conclusion. l/ We
also emphasized the specific language in recent continuing
resolutions that ratify obligations incurred prior to and
in anticipation of their enactment.

OBJECTIVES, SCOPE, AND METHODOLOGY

In light of the Attorney General's decision to en-
force the criminal provisions of the Antideficiency
Act, we wanted to find out whether gaps have disrupted
agency operations in the past--and if so, to what extent
did they affect agency costs and clientele. We felt his-
torical data, which we derived from interviews and an
analysis of available literature, would provide us with a
sound basis from which to hypothesize about the effects
of future gaps. We found that prior to the Attorney
General's opinion, very little had been written about the
Antideficiency Act and its effect on agencies whose appro-
priations had expired. With little past research on which
to rely, we used professional judgment to develop a series
of questions we felt were germane to the subject:

1. What was the response of departments and agencies to
the lack of funds at the beginning of past fiscal
years? How often had such situations occurred in the
past?

2. What plans, if any, did departments and their agencies
develop to implement the requirements of the Attorney

l/On October 1, 1979, Senator Magnason requested that a
memorandum to all employees from Richard Brown, GAO's
Director of General Services and Controller, be printed
in the Congressional Record as a guide to other agencies
in the event of a funding gap. Brown's memorandum began:

"Even though Congress has not yet passed
an FY 80 GAO appropriation or continuing
resolution, we do not believe that it is
the intent of Congress that GAO close

down until an appropriate measure has been
passed.”



determine the cumulative effects of a shutdown over a period
of 30 days. However, some agencies did note that the conse-
quences of a shutdown would vary depending on whether the
shutdown was nearly Government-wide or limited solely to
them. The hypothetical case presented in Appendix I draws
both from the information agencies provided us and the prob-
able consequence of a strict interpretation of the Antidefi-
ciency Act.,

THE ATTORNEY GENERAL'S INTERPRETATION:
A SYMPTOM OF THE PROBLEM

The difficulties that might arise as a consequence of
the Attorney General's decision to enforce the Antidefi-
ciency Act are actually an outgrowth of more fundamental
problems: why do funding gaps occur? What aspect of the
congressional appropriations process prevents the timely
enactment of money bills (or the continuing resolutions
that authorize stopgap funding)? In researching the answer
to this question, we found that appropriations "riders"
are the predominant cause of untimely spending legislation
and the funding gaps that frequently follow.

A rider is an amendment, often not germane to the bill
to which it is added, that its sponsor hopes to get passed
more easily by including it in other legislation. Riders
become law when the bills embodying them do. Attaching a
rider to an appropriations bill is a traditional and favored
way of enacting substantive legislation without having to
expose it to the regular authorizing process. Many riders
focus on volatile political issues--issues of policy that
are unrelated to the funding levels for Government programs
that appropriations are supposed to address. A short review
of the last 20 fiscal years illustrates the effect of riders
on the appropriations process.

A HISTORY OF UNTIMELY APPROPRIATIONS

In the past 20 years, fully 85 percent of the appro-
priations bills for Federal agencies have been passed after
the beginning of the new fiscal year. 1/ The foreign assist-
ance and combined Labor and Health and Human Services bills

have been chronically late--making the end of fiscal year
deadline only once since 1962. Some bills have been only
a few days late, but on eight occasions appropriations

1/ This figure does not include appropriations bills for
the District of Columbia which is not a Federal agency.



Two subdivisions of the Department of Health and Human
Services, the Health Care Financing Administration and

the Social Security Administration, were contacted because
they administer entitlement programs involving millions

of recipients. We also contacted the Federal Trade Com-
mission because it is the only Federal agency that has
actually begun to terminate its operations when appropria-
tions expired.

To obtain some idea of how much and what kind of
information about the Attorney General's opinion was
commupicated to Government field offices, we interviewed
officials in selected field offices in Denver and Atlanta.
These two cities were chosen because they have field offices
with particularly large numbers of employees (e.g., Bureau
of Land Management in Denver, Health and Human Services
in Atlanta and Denver), activities unique to the region
(e.g., Western Area Power Administration in Denver, and the
Center for Disease Control in Atlanta), or because their
headquarters said they had sent some form of instructions
to their regional offices (e.g., HHS, EPA). Altogether we
interviewed officials of 17 agencies in Denver, and 11 'in
Atlanta.

We asked officials what plans, if any, they made for
complying with the Attorney General's opinion. Copies.of
these plans were obtained, as well as any directives sent
to department officials to implement them. We based our
interviews on a uniform set of questions designed to answer
the five basic questions previously described. Categories
of cost, such as lost travel discounts, manhagerial time
spent devising contingency plans, and the costs of printing
and distributing instructions to employees, were given to
agencies to help them determine what costs they may have
incurred in preparing and implementing any plans they had.
However, we do not consider the cost figures cited in this
report either complete or necessarily accurate. Rather,
they are estimates prepared by department and agency offi-
cials who are knowledgeable of the circumstances to which
the estimated costs pertain, and they are not supported
by detailed accounting records. We did not attempt to
verify the estimates. Moreover, not all departments pro-
vided cost estimates. Nevertheless, we believe that the
data obtained provide a reasonable indicator of the costs
incurred in the development of plans to comply with the
Attorney General's opinion.

We also asked officials to develop a hypothetical
case using a maximum period of 30 days, with intervals of
1, 5, 10, 15, 20, 25, and 30 days. This was designed to
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Table 1

Late Enactment of Appropriation Bills a/
Over 20 Years (FY 62 - FY 81)

Stratification of Late Appropriation Bills

Appropriations b/ Late Less
Total than 1 1-3 3-6 6-~9 9-12
number Percent month months months months months

Agriculture and

related agencies 18 of 20 90 2 7 9 - -
Defense 18 of 20 90 1 6 8 3 -
Energy-Water

(public works) 16 of 20 80 - 6 9 - 1
Foreign assistance

and related programs 19 of 20 95 1 2 7 6 3
HUD and independent

agencies 4/ 18 of 20 20 1 9 8 - -
Interior and

related agencies 15 of 20 75 4 8 3 - -
Labor, HHS, and

related agencies 19 of 20 a5 1 5 7 3 3
Legislative branch 17 of 20 85 4 7 5 - 1
Military construction 17 of 20 85 1 7 8 1 -

State, Justice,
Commerce, Judiciary

and related agencies 17 of 20 85 1 5 11 - -
Transportation and
related agencies 11 of 14 ¢/ 79 1 6 3 - 1
Treasury, Postal, and
Executive Office 13 of 20 65 5 7 1 = =
Government-wide
Total 198 of 234 22 75 79 13 9
rercent 85 9 32 34 6 4

a/ Late enactment after 6/30 for fiscal years 1962-76 and after 9/30 for
subsequent fiscal years.

E/ Appropriations categories based on structure supplied by the Department
of Treasury. Excludes the District of Columbia appropriations.

¢/ Transportation and related agencies appropriation bill came into existence in FY 68.

d/ HUD funded as an independent agency prior to FY 67.



action was never completed during the fiscal year, and
agencies continued their operations throughout the entire
year under a continuing resolution. (See table 1.)

To improve the timely enactment of appropriations,
among other purposes, Congress passed the Congressional
Budget and Impoundment Control Act of 1974. The Act set
a firm timetable for the consideration and enactment of
spending bills. Initially, the budget timetable improved
the situation. Except for several activities in HEW and
the Energy Research and Development Administration, all
appropriations for FY 77 were signed into law by Octo-
ber 1, 1976, the first day of that fiscal year. Timeli-
ness, however, proved to be shortlived. Since FY 77, 65
percent of the approprlatlons acts have been late; in
five cases, agencies have operated under a continuing
resolution for an entire year.

Continuing resolutions have not
prevented funding gaps.

When appropriations bills are not passed on time,
Congress can assure the continued operations of agencies
by passing a continuing resolution. Such resolutions are
the traditional method of providing stopgap funds. Between
FY 62 and FY 81, 74 resolutions (almost 4 per year and at
least 1 in every year) were passed. But in 1967 Congress
began to use resolutions as a mechanism for airing politi-
cal differences. 1In reaction to a request from the admin-
istration for a 10 percent surcharge on corporate and
personal income taxes, some members tried to attach spend-~-
ing limitation riders to the FY 68 continuing resolution.
They felt that holding back Federal spending was preferable
to raising taxes as a means of reducing a projected budget
deficit and inflationary pressures on the economy.

The impasse that resulted between the House and the
Senate over the proposed budget cuts delayed four of the
six continuing resolutions enacted during FY 68. Five
separate funding gaps, totalling 65 days, were recorded,
affecting 10 departments. Activities within the Foreign
Assistance, Military Construction, and Public Works appro-
priations bills were completely without funds for 20 days.
For each of these expired appropriations, however, Congress
subsequently approved funding to cover the cost of agency
operations and salaries that were incurred during the
period of the gap.



Dozens of riders--especially on the issues of busing,
the congressional pay raise, and the 9-digit zip code=--
prolonged debate on the second resolution. During the last
few days of deliberations, the Senate added 148 riders to
the spending package before it went to final conference
with the House. These measures included such items as $2.7
million for the Lake Placid Olympic Committee, $150,000 to
fight the asparagus aphid, and $100,000 for pea research.
Debate on the bill extended past the deadline into the
early morning hours of December 16 before members agreed
that the riders were jeopardizing all chances of enactment.
As finally passed, the second continuing resolution was
stripped of most of the riders and provided the funds needed
to keep the Government operating through June 5, 1981, when
Congress will be confronted with the problem again.

The political entanglements of recent years are likely
to happen again and again if controversial and essentially
substantive legislative issues continue to be debated during
the appropriations process. Even the recent strict inter-
pretation of the Antideficiency Act, though dramatizing the
phenomenon of funding gaps, neither eliminates them nor
improves the timeliness of appropriations bills.
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Riders Clog the Appropriations Process

Riders--because of the politically sensitive issues
they often embody--prevent Congress from completing action
on money bills before the start of the fiscal year. They
also delay the enactment of timely resolutions that would
authorize temporary funds until the regular appropriations
bills can be passed. In FY 72, for example, an amendment
to a foreign aid bill called for withdrawing all U.S.
troops from Indochina within 6 months and putting a ceiling
on aid to Cambodia. Congressional deadlock over the rider
was the major cause of four funding gaps, totalling 29 days.
(see table 2.)

One year later, appropriations were delayed because of
controversies about reconstruction aid to Vietnam and pres-
idential impoundment of funds. Between FY 77 and FY 81,
deadlocks over the use of Federal funds for abortion have
been principally responsible for funding gaps amounting to
66 days. Other causes for recent delays include disagree-
ments over water projects, congressional pay raises, and
a convention center for Washington, D.C.

Fiscal year 1981 funding also suffers from the effect
of riders in the appropriations process. Because agreements
in the Senate could not be reached about budget ceilings, by
October 1, 1980, Congress had completed action on only 3 of
its 13 major annual appropriations bills. Passage of a con-
tinuing resolution to provide stopgap funds bogged down
because of debate on an abortion rider, but in order not to
risk enforcement of the Antideficiency Act, Congress did
pass, in the afternoon of October 1, a continuing resolution
authorizing funds until December 15, 1980. .

During the ensuing 2-1/2 months, debates on non-fiscal
type riders continued as Congress deliberated the passage of
a second continuing resolution to make sure that agencies
could continue operations after midnight on December 15. At
stake were operating funds for several large Departments:
Commerce, Justice, State, Labor, Health and Human Services
and Treasury as well as the funds for foreign assistance, the
postal service, and the legislative and judicial branches. l/

l/In early December 1980, Congress cleared the Commerce,
State, and Justice appropriations bill, but the President
vetoed the bill because it contained an anti-busing amend-
ment.
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1981

1980

1979

1978
1977

1975
1974

1973
1972

1970

1968

Table 2--Cont.

Funding Gaps in Federal Appropriations
between FY 1981 and FY 1962

Major Causes of Delay, Selected Years*

16-hour gap result of disagreement on riders,
busing, abortion, congressional pay increase.

Congressional pay increase, abortion, Federal
Trade Commission authority, various riders.

Abortion, public works water projects, delays
in passing authorizing legislation.

Abortion, D.C. convention center

Heavy preadjournment workload created by abortion
issue.

U.S. military aid to Turkey.

Allocation of funds to States and localities for
educational aid to the disadvantaged.

Impoundment, reconstruction aid for North Vietnam.

Foreign aid authorization, policy for withdrawing
troops from Indochina, aid to Cambodia.

Major delays in enacting appropriations bills,
Federal spending and inflation issues related
to Labor~HEW appropriations.

Presidential request for a 10 percent surtax,
proposed cuts in Federal spending.

*For years in which there were gaps of more than 4
days (except 1981).
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Iobia 2

Funding Gaps in Federal Appropriations between
FY 1981 and FY 1962
(numbers in columns = days that gaps occurred during the fiscal year)

State, Justice,
Foreign Commerce, Treasury,
Agriculture & Assistance HUD & Interior Labor, HHS, Judiciary, Transportation Postal, Total
Fiscal Related Energy-Water & Related Independent & Related & Related Legislative Military & Related & Related & Executive No. of
Year  Agencies  Defense (PublijcWorks) Programs  Agencies  Agencies  Agencies Branch  Constryction  Agencies Agencies Office  Gap Days
1981+
1980 11 11 0 11 11 11 11 11 11 26 11 0 26
1979 10 12 17 17 0 16 17 0 0 9 0 9 17
1978 0 0 ] 12 3 1] 28 0 0 0 0 0 28
1977 0 0 100w 0 0 0 10%%e 1] 0 0 1] 0 10
1976 0 0 0 0 0 0 0 0 0 0 0 0 0
1975 26 7 0 39 0 0 16 0 26 4 0 0 39
1974 7 : 17 0 17 7 3 7 7 7 7 0 7 17
1973 0 11 0 18 1] 0 18 0 10 10 0 0 18
1972 2 15 2 29 2 2 2 0 2 2 2 0 29
1971 4] 0 0 1] 0 0 0 0 0 0 —_— 0 0
1970 13 15 13 24 13 0 28 13 18 13 15 [4] 28
1969 0 4 0 4 0 0 4] 0 0 0 0 0 4
1968 4 4 30 65 14 0 19 0 43 19 L} 0 65
1967 0 0 0 0 4] 1] 4 0 4 4 -_— 4] 4
1966 0 0 0 0 4] 0 0 0 0 0 — 0 0
1965 0 1] 0 6 ] 0 0 0 0 Q —_ 0 6
1964 1] 0 0 0 0 0 0 0 0 1] — 0 i]
1963 0 0 0 0 0 0 0 0 0 0 -— )] 0
1962 0 0 0 0 1] 0 0 0 0 0 —_ 0 1}
Total 73 96 72 242 50 32 160 31 118 94 32 16 291

* 16-hour gap affected all agencies. ***Programs within HEW and ERDA.

** Federal Trade Commission only.



negative consequences, both within the Federal Government
and outside of it. In October 1979 (the beginning of the
1980 fiscal year), seven departments and related agencies
were caught in an ll-day hiatus. One consequence of that
gap was increased costs to the Government, which agencies
estimate to be about $1 million for issuing "split" or
late paychecks to some 1.1 million employees and an
unknown amount in lost productivity. Another consequence,
to which we cannot attach a cost, was that recipients of
some Federal programs received their entitlement payments
several days late.

Split paychecks increase direct
costs and decrease productivity

When an agency's pay period extends into a period of
expired appropriations, the only way it can pay its
employees is to "split" the paychecks. Splitting paychecks
means that agencies issue two paychecks, each covering a
portion of a single pay period, instead of one check cover-
ing the entire pay period. On the normal payday employees
receive a paycheck that covers only the period prior to
the expiration of appropriations. The remainder of their
normal 2-week salary is received late, after Congress has
passed either an appropriations bill or a continuing reso-
lution that restores budget authority to the agencies.

Splitting the payroll and issuing two checks, rather
than one, increases the direct costs of normal payroll
processing. The additional costs are for:

--The time expended to decide how to allocate taxes,
allotments, and other payroll deductions between
the two checks.

-~The time and effort spent to prepare and test new
or modified payroll computer programs.

--Computer time and associated costs to prepare and
deliver split payroll computer tapes to Treasury
disbursing offices.

--Handling associated with the second check, that
is, issuing, delivering, processing through the
banking system, and the ultimate payment and recon-
ciliation by the Treasury.

Over the past several years, payroll splitting has

become a recurring event for some agencies. During the
ll1-day gap that marked the beginning of FY 80, we found
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CHAPTER 2

THE EFFECT OF THE ATTORNEY GENERAL'S OPINION
ON AGENCIES' RESPONSES TO A FUNDING GAP

By 1980 many Federal agencies had learned to cope
with the problems of conducting business during periods
of expired appropriations. In essence, they attempted to
abide by the spirit of the Antideficiency Act, short of
closing down. Before the President asked for the Attorney
General's opinion of the Act in April 1980, agencies had
dealt with funding gaps internally, within the context of
their budgeting and accounting functions.

FUNDING GAPS BEFORE 1980 HAD
WIDE-RANGING CONSEQUENCES

As we pointed out in chapter 1, Federal officials did
not believe that Congress, when it did not complete appro-
priations actions on time, wanted agencies to stop operat-
ing. Expired appropriations are not a new event. Gaps
have occurred at least as far back as 1952. On that
occasion--lasting 15 days--Congress subsequently ratified
the obligations that were incurred during the period of
the interruption. Congress has generally continued this
practice. A recent example is the language in the contin-
uing appropriations bills for FY 80, which states that:

"All obligations incurred in anticipation of
the appropriations and authority provided in
this joint resolution are hereby ratified and
confirmed if otherwise in accordance with the
provisions of the joint resolution." 1/

Appropriations gaps increase agency
costs, reduce employee morale, and
have effects beyond the Federal workforce

Despite the eventual routine handling of funding dis-
ruptions, gaps lasting several or more days have caused

1/Public Law 96-86, sect. 117; Public Law 96-123, sect. 108.
However, in the continuing resolution for FY 81, enacted
subsequent to the Attorney General's opinion, Congress has
ratified only those obligations incurred to protect life
or property, or to bring about an orderly agency shutdown.
Public Law 96-369, sect. 107.
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gap varies somewhat, depending on how long the disruption
lasts and the scheduled timing of program payments. The
willingness of State Governments to temporarily fund Fed-
eral entitlement programs is also a factor. The ll-day
hiatus of FY 80 affected many recipients:

~=-About 100,000 GI bill education checks were delayed
from 7 to 9 days.

~-The Department of Housing and Urban Development
delayed about $48 million in housing subsidy pay-
ments from October 1, 1979, until the continuing
resolution was enacted on October 12.

--Payments to about 22,000 people disabled by black
lung disease were delayed 10 days.

--A Department of Agriculture food program, supple-
mental food furnished to 1.6 million pregnant or
nursing mothers and small children, was shut down
completely in two States and was just a few days
away from a nationwide shutdown.

~--Supplemental security income benefits for all new
applicants approved during October were delayed up
to 2 days.

--Health Care Trust Funds lost between $1 million and
$2 million in interest because Federal matching pay-
ments were delayed. The lost interest must be made
up from general funds.

Had the FY 80 funding gap continued for another week or

two, Federal payments would have been cut off to such large
groups of beneficiaries as recipients of food stamps, veter-
ans' compensation, and military retirement pay.

THE ATTORNEY GENERAL'S 1980 OPINION
CHANGED THE RULES ON HOW TO DEAL
WITH FUNDING GAPS

Midway through FY 80, the President asked the Attor-
ney General to address the question of whether an agency
can, under the Antideficiency Act, permit its employees
to continue to work after appropriations have expired.

To our knowledge, this was the first time in more than 50
years that the Department of Justice had been asked to
formally consider the issue as a matter of law. The
Attorney General issued his opinion on April 25, 1980. He
stated:
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that approximately 1.1 million Federal employees received
split or late paychecks. The largest agency affected was
the Department of Defense, involving some 617,000 civilian
employees. The agencies identified were as follows:

Agency No. of Employees
Defense 617,000
HHS (formerly HEW) 160,000
Agriculture 127,000 a/
Interior 77,000
Transportation 73,000
Labor 22,000
HUD 17,000
NASA 5,000
General Accounting Office 5,000

Total Employees 1,103,000

a/Agriculture prepared split payroll tapes but did not use
them. It paid employees in full, 2 days late.

This estimate of about $1 million to process split pay-
rolls is based on actual and estimated costs given to us by
several of the agencies we interviewed and our judgment,
which recognizes (1) overtime (including related fringe
benefits) used by the Treasury to issue checks in a timely
fashion, (2) management's time to respond to the situation,
and (3) subsequent efforts undertaken to handle work that
had been temporarily backlogged because of the split payroll
crisis.

Another, greater but less tangible, cost that the
Government incurs because of funding gaps is lost productiv-
ity. Clearly, employee morale suffers when paychecks are
incomplete and late. Attention to duties drops while em-
ployees contemplate what they must do to compensate for
their temporary reduction in income. Many suffer anxiety
and embarrassment over how they will be able to pay their
bills. Certainly time on the job is spent discussing the
personal consequences caused by late and partial paychecks.
In our opinion, the October 1979 funding gap adversely
affected the productivity of many Federal employees.

Effects felt outside of
the Federal Government

Many Federal programs that provide direct benefits to
millions of Americans are funded annually. The extent to
which a particular program is affected by an appropriations
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already associated with funding gaps. Never before had
heads of agencies been required to seriously plan the

tasks and identify the staff that would be needed to begin
closing down an agency's activities. Faced with a drastic
change in the status quo, Federal officials felt compelled
to take action to indicate compliance with the Act, or at
least to avoid giving the appearance that they were in vio-
lation of it.

As had been the case for each of the last 4 fiscal
years, Federal agencies expected that the end of FY 80
would be followed by a gap in funds for at least some agen-
cies. Although there was a funding gap of only 16 hours in
October 1980, the Federal Government did incur costs dif-
ferent from those incurred because of previous funding gaps.
These costs, primarily for planning, are a direct conse-
quence of the Attorney General's decision to enforce the
criminal penalties of the Antideficiency Act. We estimate,
based on agency data, that the process of planning for the
brief gap that occurred cost almost $1.1 million. Much of
this cost is associated with diverting top managers from
their normal duties to the tasks of conceiving and develop-
ing plans and seeking formal and informal advice. The
largest expense to the Government in September and October
1980 was lost productivity, which stemmed from employees'
fears about whether they would be furloughed without pay
on October 1, or shortly thereafter.

For example, if each of the approximately 2 million
DOD employees lost 1 hour of productivity, as defense
officials estimated, this would cost as much as $13 mil-
lion based on DOD's average hourly salary cost. Another
illustration of lost productivity cost was provided by
the Department of Labor. Department of Labor officials
estimated a half day per affected employee for a cost of
about $1 million.

Another earlier cost of complying with the Attor-
ney General's opinion, is the almost $700,000 the Federal
Trade Commission (FTC) spent to shut its doors in May 1980.
FTC's third continuing resolution expired on April 30, 5
days after the Attorney General changed the ground rules
for coping with expired appropriations.

Exactly what agencies were supposed to do in order not
to violate the Act if a funding gap occurred in October
1980 was never made clear--either by the Department of Jus-
tice or by the Office of Management and Budget. Besides
lacking clear guidance, agency officials also had to over-
come their personal feelings about the possibility of
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"* * * on a lapse in appropriations, federal
agencies may incur no obllgatlons that cannot
lawfully be funded from prior appropriations
unless such obligations are otherwise author-
ized by law. There are no exceptions to this
rule under current law, even where obligations
incurred earlier would avoid greater costs to -’
the agencies should appropriations later be
enacted." 1/

The only exception in the Attorney General's view was
that " * * * authority may be inferred from the Antidefi-
ciency Act itself for Federal officers to incur those min-
imal obligations necessary to closing their agencies.” 2/

However, section 665(b) does provide one additional
exception which the Attorney General's opinion did not
discuss. Agenc1es may accept "voluntary" service from
employees in "cases of emergency involving the safety of
human life or the protection of property." 3/ In its Septem-
ber 30 guidelines, OMB discussed the life or property ex-
ception but gave no clear indication of its scope or extent.

Most agencies justified a range of activities, includ-
the protection of computer tapes, under this provision.
They did so on the practical basis that not to do so would
cause irreparable harm in many cases to agency operations
and make it impossible to quickly resume activities, such
as benefit payments, once funds were restored. Certainly,
for example, if the Social Security Administration's tapes
containing beneficiaries' names and addresses were destroyed
due to lack of maintenance during a funding gap, the harm
to beneficiaries would be immediate and take years to rec-
tify at great cost. -

In our view, the Attorney General's promise to invoke
the criminal sanctions of the Antideficiency Act and inves-
tigate alleged future violators intensified the problems

1/ Opinion of the Attorney General, in a letter from Benjamin
R. Civiletti to the President (April 25, 1980), p.6.

2/ The Attorney General's opinion, p. 6.

3/ However, in a later opinion the Attorney General does
discuss the life and property exception. See Opinion of
the Attorney General in a letter from Benjamin R.
Civiletti to the President (January 16, 1981), pp. 10-16.
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Officials' attitudes complicated
the planning process

Chief among the obstacles Federal officials had to
overcome were their personal feelings about being forced
to close their agencies. The common reaction of the agency
officials we talked to was incredulity. That the Federal
Government would shut its doors was, they said, incomprehen-
sible, inconceivable, and unthinkable. In general, they
felt that the Attorney General's opinion was legally correct,
but that it ignored the practical ramifications of a
Government-wide shutdown. Officials did not relish having
to balance the legal demands and the practical difficulties
imposed on them by the new ground rules for operating with-
out funds. Although they showed real compassion for the
problems they expected to surface if no funds were available
by the start of the new fiscal year, we believe their atti-
tudes were a factor in delaying agency planning processes.

Some officials believed that if FY 81 started off with
a funding gap that forced the Government to close, Federal
agencies would bear the brunt of public criticism when
services were curtailed or temporarily suspended. During
our interviews, it was clear to us that agency officials
were genuinely interested in the welfare of the millions
of Americans who depend on Federal program benefits. They
were also concerned about protecting the reputation of the
Government and the livelihood of their employees who might
be furloughed without pay if a gap occurred.

Agency officials generally believed, given the strict
interpretation of the Antideficiency Act by the Attorney
General, that Congress would surely pass appropriations
bills or a continuing resolution before the end of the fis-
cal year. To do otherwise, in their opinion, was to invite
catastrophe. Officials said a long hiatus, involving many
agencies, would impose severe hardships on millions of
Americans--especially the elderly, the poor, and the very
young-~-and would drastically disrupt our national economy.

Clear guidance did not emerge -

Apparently the Office of Management and Budget had
some difficulty in preparing and disseminating advice to
agencies about what to do in case of an appropriations gap.
An early OMB proposal required agencies to submit conting-
ency plans by July 31, 1980. When OMB officials realized
the full implications of this requirement, they toned it
down to a suggestion that agencies develop plans. The out-
come was that OMB issued nothing until the end of August
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shutting down their agencies. The events between April 25,
1980, the day the Attorney General issued his opinion, and
September 30, the last day of FY 80, were described to

us by many Federal officers as chaotic and confusing. This
confusion drastically affected the agencies' ability to
make plans for a potential shutdown. Help from OMB was not
forthcoming until August 1980, when agencies were directed
to develop plans for an orderly shutdown, if a funding gap
occurred. Some officials told us that OMB's guidelines
were vague and inconsistent; they did not state whether
planning should take place before or during a gap, nor

did they distinguish between a temporary suspension and a
termination. Officials said there is quite a difference
between the two. Moreover, some Federal officials were
frustrated because Justice and OMB did not always answer
their questions about what agency activities could be con-
sidered essential under a narrow interpretation of the Act's
protection of life and property clause.

We found that the degree to which agencies prepared for
a possible FY 81 gap ranged from "planning to plan" to
the development of detailed plans that specified:

(1) those functions authorized by law to continue.
(Many agencies felt confident, despite the Attor-
ney General's opinion, that at least some of their
activities would be legally exempt from the Anti-
deficiency Act. Some agency attorneys believed
that obligations could be incurred for those func-
tions for which appropriation authority already
existed--for example, no-year and multi-year appro-
priations.)

(2) those activities that would cease.

(3) the number of employees to be furloughed at vari-
ous times during a funding gap.

The single common element we found was that many agen-
cies in Washington, D.C., Atlanta, and Denver did not com-
plete final plans for a shutdown, hoping that funding
authority would not expire. Other departments, bureaus,
and offices finished plans for handling a possible FY 81
gap, but their respective agency heads considered these
plans to be drafts, and they were never approved. Only one
agency prepared a comprehensive agency-wide plan and only
two regional offices--one each in Denver and Atlanta--were
given orders to implement any part of any plan. One depart-
ment did send a memo to all employees describing which
programs and benefits would continue during a gap.
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OMB and Attorney General fail to
respond to some agency ingquiries

Neither OMB nor the Department of Justice would answer
questions put to them by some agency officials who sought
help in planning for a funding gap. Officials said their
questions were an attempt to obtain opinions about whether
certain agency activities could be construed as fitting with-
in the protection of life and property clause of the Antide-
ficiency Act.

The lack of response, in essence, left these agencies
to their own devices. Some made extensive use of their legal
counsels for opinions on what activities could reasonably
be argued as protecting life and property. One agency
tended to consider any activities that were questionable as
nonessential and candidates for shutdown. These agencies
were very concerned with not giving the appearance of vio-
lating the Act. Some agency officials said that the lack
of guidance made planning more difficult.

Many plans were developed, but
few were considered final

Of the 18 agencies we interviewed, 13 (9 cabinet-level
and 4 independent) developed detailed plans for most of
their major units. The specifics in these plans were quite
diverse. Some units planned to furlough almost everyone
after September 30. Other plans specified: (1) essential
functions and how those functions were identified, (2) the
number of personnel required to continue essential func~
tions, (3) the number of people to be furloughed on the
first and subsequent days of a funding gap, (4) tasks that
would be performed on each day of a gap, and (5) an esti-
mate of the time required to achieve complete shutdown.

Five of the agencies (four cabinet-level departments
and one independent agency) did not prepare detailed plans.
In most cases, however, they had formulated guidelines for
preparing such plans, should the need arise. Generally,
their strategy was to begin the detailed planning on the
first day of the funding hiatus. Many officials were con-
vinced that either funds would be forthcoming before Octo-
ber 1, 1980, or, if a gap did occur, the Attorney General
would reverse his April opinion and allow agencies to oper-
ate as they had in the past.

Officials of the Departments of State and Defense said
that one reason they did not prepare detailed plans was
that they were confident that their appropriations would
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1980. A similar attempt by the Office of Personnel Manage-
ment (OPM) to issue a question-and-answer bulletin also
resulted in nothing being issued. In late August, OPM con-
cluded that there was considerable confusion surrounding
the effort to provide guidance.

On August 28, 1980, a month before the end of FY 80,
OMB issued a bulletin containing policy guidance and instruc-
tions to agencies about what actions to take if Congress did
not approve budget authority before midnight on September 30.
The bulletin said that agencies faced with funding interrup-
tions must develop plans for an orderly shutdown and act to
make sure they are in a position to limit activities to only
those related to an orderly shutdown. However, it also
stated that the scope and detail of the plan should be com-
mensurate with the likelihood that a shutdown would be neces-
sary and with the complexity of shutting down the agency.

The August 28 requirement is broad enough to allow
agencies to develop detailed plans whenever they wish, either
before a gap occurs or after it occurs. The bulletin's ambi-
guity directly delayed the planning process of one agency,
who interpreted OMB's guidance to mean that it could start
to plan on the first day of a hiatus. This interpretation
could also have been a factor for the delay in planning of
several other agencies.

In the August 28 bulletin, OMB stated that all actions
contributing to an orderly shutdown should be conducted in
a way that would facilitate reactivation once Congress made
funds available. This instruction suggests that agencies
should plan for a temporary suspension of operations. Yet,
within the same bulletin, OMB discusses the transfer of pro-
perty and records to the General Services Administration and
to OPM for disposition. These statements imply that agencies
should prepare for a permanent termination.

According to some agency officials, OMB's instructions
were contradictory and consequently created confusion for
the planners. Some agencies decided to disregard the
instructions that implied a permanent closing because the
agencies had not included any such activities in their
draft plans. The plans of other agencies, however, did
include inventory and boxing of records for disposition.
Agency officials expressed to us the senselessness of such
work, pointing out that it would have to be undone when
funds were restored. The consequence, they suspected,
would be to double the costs of a shutdown. Indeed, unpack-
ing records after funds were restored added significantly
to the costs of FTC's brief shutdown in May 1980.
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to continue and those necessary to start an orderly shut-
- down, and to identify the tasks and employees needed to
complete a shutdown after October 6. These agencies
employed almost 500,000 people. When added to the 970,000
civilians in the Defense Department, these instructions
assured that at least 70 percent of the Federal civilian
workforce would be on the job during the first 6 days of

a funding gap.

Oon the last day of FY 80, with the concurrence of the
President and the Attorney General, OMB issued instruc-
tions telling agencies what to do in case Congress did not
pass a continuing resolution before October 1. OMB said
that all Federal employees could report to work on Octo-
ber 1, and, beginning on that day, agencies could continue
three types of activities: those authorized by law, those
that protect life and property, and those necessary to begin
phasing out other activities. OMB's September 30 memorandum
cited examples of activities agencies could continue under
existing statutes:

--Those that provide for the national security, includ-
ing the conduct of foreign relations essential to
the national security or the safety of life and
property.

--Those that provide for benefit payments and the per-
formance of contract obligations under no-year and
multi-year authority, or other funds still available
for those purposes.

The instructions also furnished a list of those activ-
ities considered essential to the protection of life and
property:

--Medical care of inpatients and emergency outpatient
care;

--Activities essential to ensuring continued public
health and safety, including safe use of food and
drugs and safe use of hazardous materials;

--The continuance. of air traffic control and other
transportation safety functions and the protection
of transport property:

--Border and coastal protection and surveillance;

--Protection of Federal lands, buildings, waterways,
equipment, and other property owned by the United
States;
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be passed on time. In the event of an interruption, accord-
ing to these officials, their agencies would continue nor-
mal operations because their activities are essential to
protecting national security.

All officials we interviewed told us that their agency's
plans were not final or official because they had not been
reviewed or approved by top managers. When we asked about
the status of the planning process, several officials said
that while plans were well underway in late September, they
were in no hurry to complete them because they hoped that an
appropriations gap would not occur. Other agency represen-
tatives were not so blunt, but they implied that they, too,
were delaying the completion of plans.

We suspect that agencies had two main reasons for
delaying the planning process. First, plans may have been
prepared just to give the appearance of complying with
the Attorney General's decision--thereby insulating agency
heads from possible prosecution. Second, if the plans had
been deemed official, agency heads might have been expected
to implement them. Of course, implementing the plans could
have resulted in furloughing thousands of people on the
first day of a hiatus, a very unpleasant prospect. It is
interesting to note that when some agencies issued instruc-
tions during the last few days of September 1980, telling
every employee to report to work on October 1l--if for no
other reason than to help shut down the agency--few agencies
mentioned that the shutdown would take place according to a
previously prepared plan.

FUNDING GAP IS AVERTED JUST BEFORE
THE START OF FISCAL YEAR 1981

A series of actions took place a few days before Octo-
ber 1, 1980, that would have allowed all Government employ-
ees to work on October 1 (and in many instances through
October 6), whether a continuing resolution was passed or
not. These events had the effect of negating the Attorney
General's opinion of April 1980, and alleviated officials
concerns about public criticism, employees' livelihood and
Federal program recipients. Moreover, the Attorney Gener-
al's January 1981 opinion seems to approve at least some of
OMB's instructions for use in cases of future funding gaps.

Starting on September 25, 1980, and continuing through
September 30, several Federal agencies told their employees
to report to work for the period October 1 through October
6. In the event funding lapsed, agencies instructed their
supervisors to limit activities to those allowed by law
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consultation with the Office of Management
and Budget, that applicable law and common
sense permit the Department of Justice to
carry on certain activities according to the
following precepts: [Emphasis added.]

(1) All employees are to report to
work as usual on Wednesday morn-
ing and until notified to the
contrary;

(2) All ongoing litigation and inves-
tigations may be continued;

(3) No new cases may be filed or
investigations begun, unless to
fail to take action would risk
causing the United States major
harm, or would risk the running
of a statute of limitation or the
award of a default judgment, or
some similar disadvantage to the
Government;

(4) No activity of an administrative
nature may continue unless it is
essential either for the winding
down of the activities of the
component or for the protection
of life and property."

The Justice Department also told FTC that it could
continue law enforcement activities during a funding gap.
This meant that, unlike the May 1, 1980 gap, when FTC was
forced to cease all activities and begin to shut down,
ongoing law enforcement investigations and hearings could
be continued. This guidance included support staff and ser-
vices for the allowable activities.

A HIGH PRICE TAG FOR A
FUNDING GAP THAT DID NOT OCCUR

For all practical purposes, the beginning of FY 81
was not accompanied by an interruption in funding for any
agency. If this had been the case for FY 80, the Federal
Government would not have incurred any additional costs,
nor would the productivity of many Federal employees been
adversely affected. However, the circumstances leading
up to FY 81 were different because of the Attorney Gen-
eral's opinion. The different circumstances had a price.
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~-Care of prisoners and other persons in the custody
of the United States:

~--Law enforcement and criminal investigations:
~-Emergency and disaster assistance;

~-Activities essential to the preservation of the
essential elements of the money and banking system
of the United States, including borrowing and tax
collection activities of the Treasury:

~-Activities that ensure production of power and
maintenance of the power distribution system;

~-Activities necessary to maintain protection of
research property.

We were unable to locate any agency in Washington
that did anything other than conduct its normal business
on October 1, even though technically a funding gap existed
for the first 16 hours of that day. Our discussions with
agency officials indicate that OMB's last-minute guidelines,
in contrast to the Attorney General's strict interpretation
of the Antideficiency Act, were so liberally worded that
all employees could continue to perform their normal duties.
Some officials pointed out the irony in the fact that many
of the essential activities listed in the September 30
instructions were exactly the same ones they had asked OMB
and the Attorney General to clarify earlier in the year.

On October 1, 1980, Congress passed a continuing reso-
lution and the President signed it the same day. The poten-
tial crisis was delayed until December 15, when the October
continuing resolution expired. Congress did not pass ano-
ther continuing resolution for activities normally covered
by regular appropriations bills until early on the morning
of December 16. On the previous day, OMB issued instructions
identical to those of September 30.

By concurring with OMB's directives, the Attorney
General appeared to have expanded allowable agency acti-
vities--at least for a very brief period--when appropria-
tions expire. This was further substantiated by a
memorandum issued to the litigating units of the Depart-
ment of Justice by the Associate Attorney General on
September 30. The memorandum, in part, states:

"The Attorney General has decided, after
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Although there was only a l6~hour funding gap at the
beginning of FY 81, the need to comply with the Attorney
General's opinion of the Antideficiency Act caused Federal
agencies to incur more costs than they had incurred during
the ll-day gap of the previous year. A comparision of
costs follows:

FY 80 FY 81
($ in millions)

Direct Costs

Split paychecks $ 1.0 -0~
Planning -0- $ 1.1

Intangible Costs

Lost productivity unknown unknown

In addition, FTC absorbed shutdown costs of about
$700,000 due to the temporary cessation of its normal
activities on May 1, 1980, as a result of expired funding
and the Attorney General's opinion. Most of the cost,
nearly $600,000, was for salaries.

The FTC experience illustrates
the impact of an agency shutdown

The FTC experience of May 1, 1980, could be consid-
ered insignificant when compared to the daily cost of run-
ning the entire Federal Government. However, it does pro-
vide some insight into certain events and it depicts on
a small scale the impact of an agency shutdown. We believe
the FTC experience is worthy of note. The following is a
synopsized chronology of the events of FTC's shutdown:

April 30 After it was apparent that the Congress
(Wed.) could not enact new funding in time,

FTC managers began to plan intensively
for closing the Commission and for
briefing supervisory staff. As a result
of this effort, agency effectiveness and
productivity was shifted from normal
business to closedown operations. For
example, court hearings, the taking of
depositions, and travel plans after
April 30, were all cancelled.
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Based on agency data, we estimated that, in calendar
year 1980, agency planning activities, which may have
served no practical purpose other than giving the appear-
ance of complying with the Attorney General's opinion,
cost the Government about $l.1 million. This cost is
based on estimates of about $1.0 million provided by 13
of the 18 agencies we interviewed. We projected the
planning costs for the agencies that did not submit esti-
mates on the basis their size, structure, and the degree
to which they prepared plans in relation to those that
did provide cost estimates. Included in the agencies'
estimated costs are labor for developing the guidance and
preparing the plans, printing and distributing plans and
memoranda, travel costs incurred by the premature recall-
ing of some travelers and lost airfare discounts due to
cancelling travel around the beginning of the fiscal year,
and fringe benefits related to labor costs. Most of the
costs pertain to diverting top managers from their normal
duties.

The largest expense to the Government in FY 80 was
the lost productivity resulting from employees' concern
over whether they would be furloughed without pay. The
loss of productivity was widespread, as reflected in the
following statements from different Federal agency offi-
cials:

--The lost time and production are impossible to
calculate. There was much production lost as
the entire office was discussing little but the
shutdown and the probability thereof for several
days.

--There was a lot of productivity lost because
many employees were worried about what was
happening.

--Everyone spent a good deal of time standing
around and talking about what would happen. The
loss of productivity and reduced morale was sub-
stantial, but unmeasurable, in dollar terms.

--The possibility of a gap had a debilitating
influence on headquarter's operations. It was
a major topic of conversation and adversely
impacted on work at all levels. A lot of time
and productivity was wasted.
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WHAT HAPPENED OUTSIDE
WASHINGTON

Regional offices in Atlanta and Denver differed in the
amount of planning they performed to prepare for a possible
shutdown. For the most part, little planning was done
because most offices in both regions decided to wait until
October 1 to formulate detailed plans. They, like Washing-
ton offices, did not believe that Congress would permit the
Federal Government to close.

In Atlanta, EPA, VA, and the Health Care Financing
Administration made no plans until guidelines were issued
from Washington headquarters. Once guidelines were
received, most planning was informal. At the Department
of Energy, the Center for Disease Control, and VA plans
were discussed at regular staff meetings. EPA reported
that Washington informed them daily of the status of their
funding, hence they decided to postpone detailed conting-
ency plans until a gap occurred.

SSA, on the other hand, estimated that they used 28
staff hours to tailor Washington's guidelines to fit the
Atlanta office. As with other agencies, much of this
time was spent determining which people would be neces-
sary to begin an orderly shutdown. GSA in Atlanta was
told by the Washington office that the agency would prob-
ably remain open Government-wide because its services are
essential for securing Government records.

Only one regional office in Atlanta that we inter-
viewed, the Heritage Conservation and Recreation Service
in the Department of the Interior, actually implemented
plans for a closedown on October 1. The day before, the
regional director told all personnel, except those needed
to begin closing the office, not to report to work on the
following day.

The offices in Denver also showed considerable varia-
tion in the extent to which they planned for a cessation
of operations. Most of the Denver offices--Agriculture's
Soil Conservation Service, Food and Nutrition Service,
and the Farmer's Home Administration, for example--reacted
like the agencies in Atlanta: they made very few plans.
GSA and the Western Power Administration said their acti-
vities-~to protect life and property and tc generate
power--exempted them from closing down. The Water and
Power Resource Service, believing they would be unaffected,
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May 1 FTC staff devoted the entire day to only

(Thurs.) those activities associated with the
orderly shutdown of agency operations,
such as: (1) notifying appropriate
parties of the cessation of FTC's normal
business; (2) preparing files for
permanent storage, transfer, or other
disposition; (3) securing confidential
information; (4) canceling meetings,
hearings, and other previously arranged
agency business; (5) documenting the
status of cases and projects; and (6)
identifying employees who would be
required to perform the functions of
orderly cessation.

May 2 New funding was passed and signed into

(Fri.) law late in the evening of May 1. FTC
prepared directives to its staff,
informing them that normal business
could be resumed. As word was communi-
cated throughout the agency, including
the regional office structure, the work
that was performed on May 1 was undone.
For example, opening boxes of files that
had been packed and rearranging them
into an order necessary for work, call-
ing outside parties and rescheduling
meetings and hearings, and beginning
to perform the double administrative
duties, such as delivering two days of
mail. For the most part, throughout
the agency, all of May 2 was devoted
to putting back into place what had
been dismantled.

May 5 FTC's conservative estimate is that at

(Mon.) least half of Monday was devoted to
reestablishing normal business by con-
tinuing the same kinds of activities
that were performed on May 2.

FTC employs about 1,800 people, yet the expense
related to this short shutdown--mainly lost productivity--
was almost $700,000. Had many agencies begun to close on
October 1, 1980, because of the 16-hour funding gap, the
cost to the Government would probably have been many times
greater than that incurred by FTC.
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In the regions, the confusion was magnified because regional
officials were dependent on headquarters for information
about the status of their funding. Daily telephone conver-
sations with Washington were the major means by which

the regions kept abreast of developments in Congress.

Adding to the general uncertainty was OMB's September
30 memorandum, directing all Federal employees to report
to work on October 1. The consequence of that eleventh-hour
directive was that those regional offices that had started
shutdown procedures on October 1 had to quickly alter their
plans, at least for the first day of the fiscal year.

The overall lack of guidance, the dependence on Wash-
ington for information, and the last-minute reprieve from
OMB (with the Attorney General's concurrence) all contrib-
uted to the uncertain and disjointed reaction of the Atlanta
and Denver regional offices to the possibility of a funding
gap and a subsequent cessation of agency functions.
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did not notify their employees that a funding gap might
occur because they thought doing so would disrupt normal
agency activities. 1/

A few agencies in Denver, however, did actively pre-
pare for, and intended to implement, shutdown procedures
on October 1, 1980. Based on guidance received from Wash-
ington headquarters, EPA and the Department of Health and
Human Services were fully ready to stop most of their
activities. On October 1, HHS started the first phase of
closing its doors in Denver. Officials suspended all con-
tracts, grants, and procurement activities, as well as hir-
ing, travel, and training. They recalled some people who
were in travel status and prepared grantees and the Denver
staff for termination of funding. HHS budget officers in
Denver told us that no extra costs were incurred as a
result of these closing-down activities.

HHS officials said they were notified by Washington
that "no funds can be expended except as necessary to
bring about the orderly termination of an agency's func-
tions." The Denver office estimated that it would take all
employees, working through October 6, to suspend operations
not authorized to continue. By October 6, employees woula
be told whether they would be furloughed without pay or
whether they could continue to work.

EPA's Denver office prepared to stop all operations,
except those, in its judgment, necessary for health and
safety. It issued no new travel orders, notified those
already in travel status to prepare to return home, and
terminated all new travel. EPA said that preparation for
shutdown took all the time of four regional officials for
the week prior to October 1, 1980. They said they planned
to shut down virtually everything after an orderly closedown
period.

Most of the regional officials we interviewed did not
believe the Federal Government would close, thus they were
unwilling to expend a lot of time and effort formulating
plans when other matters demanded their attention. As
October 1 approached, and Congress had not yet passed a
continuing resolution, the situation became more confused.

1/The Water and Power Resource Service felt there was little

" risk in continuing normal operations because their appro-
priations bill had passed Congress, although the President
had yet to sign it.
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--be comprehensive, addressing all agency opera-
tions, not just some;

--provide clear and timely instructions for agencies
to follow:

--assure that any eventual funding law will pay for
appropriate obligations incurred during the period
of expired appropriations;

--be politically acceptable; and

--prevent use of non-fiscal issues to delay appropri-
ations.

Providing a long-range answer

The confusion that followed in the wake of the Attor-
ney General's opinion can happen every year if some long-
range solution is not found. The goals of management
efficiency and cost minimization are best achieved by a
solution that agencies can use to determine the proper
course of action whenever appropriations expire and no
new funding has been enacted. Any proposal offered should
hold forth the possibility that it will not be subject to
annual "eleventh hour" revision. Neither should it be
easily affected by shifting political circumstances.

Maintaining congressional
control of appropriations

Congress has a clear constitutional responsibility
for appropriating public monies. Therefore, any solution
should have the approval of the Congress and be a comple-
mentary part of the congressional appropriations and bud-
getary process. It should allow Congress to make its
intentions known regarding appropriate agency response to
expired appropriations.

Should be comprehensive

Any solution should address all the activities of a
particular agency or department. It should resolve ques-
tions regarding which activities of an agency should con-
tinue to operate and which should begin shut-down opera-
tions. Any solution that addresses only part of an
agency's activities or expenses will solve some problems
but create others.
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CHAPTER 3

ALTERNATIVE APPROACHES

The Attorney General's interpretation of the Antidefi-
ciency Act raised many more questions than it answered.
To date, neither the Justice Department nor the OMB have
issued detailed guidelines for interpreting the requirements
of the Attorney General's opinion. 1/ The potential crises
of October 1 and December 16, 1980, were averted by tempo-
rary last-minute instructions from OMB, with the Attorney
General's concurrence. We believe that a more permanent
solution is necessary to make sure that the confusion,
uncertainty, and cost that characterized the expiration of
the 1980 fiscal year and the first continuing resolution
of FY 81 does not occur in the future.

We have established seven criteria by which to evaluate
various alternative approaches to the problems presented by
the untimely passage of appropriations acts or continuing
resolutions and the Attorney General's opinion.

CRITERIA FOR EVALUATING ALTERNATIVES
TO THE PROBLEMS PRESENTED BY
EXPIRED APPROPRIATIONS

The criteria below address many questions and problems
that we have discussed in this report. These problems
arise both from the implications and requirements of the
Attorney General's opinion, and the history of late pas-
sage of appropriations acts and continuing resolutions.

The criteria we present here can serve as a useful analy-
tical basis for evaluating various alternatives for resolv-
ing the current dilemma. We recognize that no solution
could satisfy all our criteria, but the one chosen should
meet as many of them as possible.

In our view, an optimal alternative should:
-=-provide a long~-range answer;

--maintain congressional control of appropriations:

1/A new opinion, issued January 16, 1981, provides some
legal basis for OMB's guidance of September 30 and
December 15, 1980, and presents additional questions
of interpretation.
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congressional appropriations process, it should be politi-
cally acceptable to the members of Congress. It should, as
nearly as possible, be politically neutral, giving neither
advantages nor disadvantages to any particular group within
Congress. The primary goal should be to prevent the chaos
and confusion that enforcement of the Antideficiency Act
and the late passage of appropriations can create.

Prevent use of non-fiscal issues
to delay passage of appropriations

As we discussed in chapter 1, the use of limitation and
legislative riders to appropriations measures has become,
in recent years, the main cause delaying the passage of
appropriations bills. The threat of shutting down entire
Federal departments should not be used to resolve important
issues of public policy that are related more to the
substance of authorizing legislation than to the appropri-
ations bills being debated. While the subject of appro-
priations riders is a difficult and sensitive issue, it
must be addressed if delay in enacting appropriations acts
and continuing resolutions is to be reduced. In each of
the last 4 years, at least one department of Government
has experienced a period of expired appropriations while
Congress has been temporarily paralyzed by a disagreement
over one or more riders. This is highly undesirable.

EVALUATION OF
ALTERNATIVE APPROACHES

We have proposed a number of alternatives for reducing
the uncertainty and confusion that surround a potential
expiration of appropriations. These proposals are evalu-
ated below.

(1) Enact permanent legislation authorizing agencies
to incur obligations, but not expend funds, for
continued operations during periods of expired
appropriations (except where program authoriza-
tion has expired or Congress has expressly
stated that a program should be suspended dur-
ing a funding hiatus pending further legisla-
tive action);

(2) Amend the Antideficiency Act to allow agencies
to incur obligations when appropriations expire
due to delays in enacting new appropriations:

(3) Amend the rules of both Houses of Congress to
reqguire language in all appropriations bills
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Should provide clear and
timely guidance for agencies

Not only should guidelines be comprehensive, but they
should be clear and timely. Agencies must know what they
are supposed to do and have sufficient notice to allow
plans to be made and implemented in an orderly fashion.
Agencies should not be required to wait until the last day
of their appropriations to learn whether or not they are
to continue normal operations or whether they must begin
suspending some operations and services.

Timely notice enables agencies to inform beneficiaries
and State and local governments of any reduction in service
or monies that will be required during a funding gap. This
both reduces uncertainty and confusion and is less costly
than leaving agencies to guess whether they may have to in-
stitute shutdown procedures for all or part of their activ-
ities. It also allows time for State and local governments
to make plans to temporarily finance and provide services
administered and financed jointly with the Federal Govern-
ment.

If it is the intent of Congress that an agency suspend
operations during a period of expired appropriations, it
is best that this is known sufficiently in advance to
allow the agency to prepare for an orderly suspension.
Conversely, if an agency is to continue to operate, timely
notice allows the agency to avoid the expense of preparing
for a suspension that may not be necessary.

Agencies have indicated to us that 2 weeks is the mini-
mum time necessary to prepare for an orderly shutdown. We
consider notice of a week or more a critical element of
any solution to the problems associated with expired appro-
priations.

Should assure that appropriate
obligations are paid retroactively

Where agencies have continued operations in accordance
with guidance they have received, there should be some
assurance that obligations incurred pending the approval
of funding will be paid. 1In addition to salaries, expenses
necessary to operate or shutdown the agency--such as utili-
ties, supplies, and security--should be provided for as
well.

Political acceptability

Since any solution will affect, in some way, the
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One of the principal advantages of this proposal is
that it would provide continuous incentives for Congress
to act expeditiously to pass appropriations for agencies.
Since neither employees nor contractors could be paid,
and recipients of certain Federal entitlement programs
(e.g., Supplemental Security Income, Veterans Education
benefits) could not receive benefits, Congress would be
less likely to prolong debate on politically sensitive
riders and stretch the duration of any funding gap.

Should appropriations be delayed as long as they
were in October 1979, there would again be the prospect
of short paychecks for thousands of Federal employees,
late benefit checks, and the temporary closing of some
programs. There would still be the uncertainty about
funding that contributes to lost productivity and low
morale among Federal employees. We do not minimize
the dislocations and consequences of any prolonged
funding gap, but on balance believe this to be an approach
that will be likely to bring about speedy enactment of agen-
cy appropriations while eliminating the need to close
Government operations when appropriations expire.

Amend the Antideficiency Act

While the above proposal would create a broad excep-
tion to that portion of the Antideficiency Act which
prohibits agencies from incurring obligations in advance
of appropriations, Congress could also do this by amend-
ing the Act itself. It could amend the Act to indicate
that agencies could incur obligations when appropriations
or continuing resolutions expire. This amendment could
either allow agencies to incur obligations only, or both
incur and liquidate obligations at some specified level--
such as the average level of expenditures for the previ-
ous fiscal year.

However, we believe that Congress should not amend
the Antideficiency Act unnecessarily. The Act is the funda-
mental Federal statute designed to prevent the unauthor-
ized obligation or expenditure of Federal funds. It is
a sound statute which has withstood the test of time. The
permanent legislation suggested in our first proposal would
allow agencies to incur obligations for all necessary ex-
penses when appropriations are delayed, but does not alter
the language of the Act itself. Instead, it creates au-
thority to incur obligations under the "authorized by
law" exception of the Antideficiency Act. We believe
an approach which works within the terms of the statute,
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conferring authority to continue to incur, but
not liquidate, obligations at the level author-
ized when the appropriation expires, or attach
instructions on suspending operations if funding
is unavailable at the beginning of the fiscal
year;

(4) Provide a permanent continuing resolution to
provide authority to continue all operations at
some specified level, such as the average ex-
penditures for the preceding fiscal year;

(5) Forbid limitation or legislative riders on
appropriations bills and/or continuing resolu-
tions, or require a two-thirds vote for passage
of such riders;

(6) Provide for the pay of Federal civilian and
military employees during any period of expired
appropriations.

Provide permanent authority
for agencies to incur obligations
during funding gaps

One long-range comprehensive approach to the problem
would be permanent legislation which would authorize agen-
cies to incur obligations, but not expend funds, for con-
tinued operations during periods of expired appropriations
(except where program authorization has expired or
Congress has expressly stated that a program should be
suspended during a funding hiatus pending further legisla-
tive action). This would not allow agencies to liquidate
these obligations. Obligations would be charged to and
paid for from the agencies' appropriations when enacted.

This alternative is long-range because it entails per-
manent legislation that would be automatically applicable
whenever a funding-gap occurs. It preserves congressional
control of appropriations because no funds could be dis-
bursed from the Treasury until the Congress had appropri-
ated them. It is comprehensive because it covers all
activities of an agency, and eliminates all uncertainty
about whether or not to close down an agency when appro-
priations expire. It would assure that valid obligations
incurred would be charged against the agency's regular
appropriations when enacted. Also, it should be politi-
cally acceptable because by maintaining the status quo
until Congress acts, it would favor no particular fac-
tion or ideology within Congress.
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Provide a permanent continuing
resolution authorizing agencies
to continue operations

A proposal introduced in the 96th Congress, H.R.
5720, would provide a permanent continuing resolution to
spend at the level authorized on the last day of the pre-
ceding fiscal year until superceded by a new appropriation.
This is very similar to and has much the same effect as
the preceding proposal. Consequently, it also shares most
of the same virtues and faults. One major difference is
that any subsequent appropriation would be charged for
expenditures made while the permanent resolution was in
effect. A significant drawback is that H.R. 5720 does
not provide for retroactive payment of comparability pay
increases otherwise payable or other increased costs man-
dated by law. Since these were not expenditures authorized
as of the last day of the preceding fiscal year, they
would not be covered. This is an omission that could be
corrected. Another disadvantage is that the last day
of the fiscal year is traditionally one of higher than
normal spending for many agencies. If Congress adopted
this approach, we would suggest a level of spending
based on average expenditures for the fiscal year.

Ban riders on appropriations and/
or continuing resolutions or
require two-thirds vote for passage

Appropriations riders are of two basic types. Legis-
lative riders make affirmative changes in existing law.
This form of rider is not frequently offered on the floor
of the House or Senate. More common are limitation riders,
which bar the use of funds for a specific purpose or pro-
gram. While not explicitly legislative in nature, they
also effectively alter existing law. As discussed in
chapter 1, the number of limitation riders offered in
recent years on the floor of both chambers has risen dra-
matically. A congressional impasse on the provisions in
such riders has resulted in expired appropriations for at
least one cabinet department in each of the last 4 years.
A restriction on limitation riders could take several
forms and must apply to both Houses of Congress to be
effective. One such proposal introduced in the 96th Con-
gress, H.Res. 446, would provide that:

No provision in any appropriation bill
or amendment thereto changing existing
law or having the effect of imposing

any limitation not contained in existing
law shall be in order.
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rather than attempting to change it, is the best way to
resolve the particular problem of delayed appropriations
while maintaining the protection against unauthorized
obligations and expenditures which the Antideficiency
Act provides.

Provide continuing operating
authority or instructions for
terminating operations in
appropriations acts

Another possibility that provides a long-range, com-
prehensive, and clear answer to agencies would be a change
in the rules of both Houses which would require that appro-
priations bills contain language that authorizes agencies
to incur, but not liquidate, obligations when the appro-
priation expires. The language could specify the level
of obligations, such as the average level provided in the
appropriations bill to which it is attached. Such a pro-
vision, by its very terms, would allow agencies to continue
to operate until a new appropriation was passed. It would
also maintain congressional control of expenditures, since
agencies would be allowed to incur obligations only for
the purposes and at the level specified in the appropria-
tions act.

A variation of this would be a rule in each House of
Congress requiring that appropriations acts contain either
authority to continue operations when appropriations ex-
pire, or instructions on terminating or suspending oper-
ations. This would allow the committees, and Congress, to
tailor instructions to individual departments and agencies
as Congress sees fit. In either case, agencies would know
in advance what their proper response should be to a fund-

ing gap.

Either variation may raise legal questions because
both would violate the general congressional principal of
not including substantive legislation in appropriations
bills. Neither provides for any new services or expendi-
tures that are mandated by authorizing statutes. Examples
are the annual comparability increases for Federal em-
ployees or cost-of-living increases in various Government
entitlement programs. To pay these expenses, other expen-
ditures would have to be reduced. With either variation,
there could still be partial paychecks for Federal workers,
late benefit payments, and the productivity loss which
has marked previous funding gaps.
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of policy purposes, while removing the opportunity to use
what is a short-term funding measure for the same purposes.
When it is possible to attach riders to appropriations bills,
the argument for attaching them to stop-gap funding bills

is less persuasive. Since a continuing resolution is to
provide funding only until regular appropriations bills

can be passed, there seems little reason to encumber them
with a variety of amendments unrelated to the level of fund-
ing allowable during the interim.

Two-thirds vote requirement

Another proposal would require a two-thirds majority
of those voting in order to pass either limitation or legis-
lative riders. This would surely reduce the number of suc-
cessful riders. Since the most contentious and controverial
riders would be unlikely to obtain the necessary two-thirds
majority, such a requirement may discourage members from
introducing them. If this were the result, it would have
the salutary effect of encouraging members of Congress to
renew and intensify their efforts to have such riders con-
sidered as part of authorizing legislation. The ease with
which limitation riders can now be attached