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COMPTROILER GENERAL QF THE YYNITED §TATES
WASHINGTON, D.C. 10348
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B~178114 MAY 25 1973

_The Honorable Willian P. Rogers
The Secrcotary of State

Dear Mr, Secretary:

Reference 10 nade to a letter fron Mr, James ¥, Catphell, Assistant
Adninistrater for Progran and Managenony: Services, 4 ency for Inter-
national Daveloprent (AID), dated February 26, 1973, requesting a decision
a8 to whether certain AYD amployees are entitled ty a separats naintenance
allovance (€AY, whare purasuant to a divovce decree, joint custody of the
minor children is vested in both paventa, The factunl eircusstances of
cach of four AID employces who have requasted SMA are sumnarirzed as
follous:

1,

Mr. Fred C, Hagel was tranaferred to Vietnan 1rou USAID/Magadiscio

in Decenber 1966 and began recedving §MA. Hin fanily poved fronm the

( United States to the Talped, Taivan safehaven in Jnne 1967 and tha SMA
vas continucd, During the sumusr of 19269 Me, ind liva. lHapel returned to
the United States and entered into a separation ag:'eement on August 26,
1969, which was followed by a divorce decree on Oetober 22, 1970, avarding
both partica joint custedy and control of thelr uinoi' son, The SHA vas
tormdnated retreactively to the date of th; sepavation agreenent; however,
vhe coployee clairs hu was entitled to the allowancu for his winor son
until he departed Vietnam on a wuid-tour transfer to Brazil on March 23,
1971, 1t 18 noted that the eomployee's son did not join him at his new
poat.

Mr, Alwin V. Miller receivad a final divorcu decres on June 30,
1969, which ordered that the minor children of thi wmarriage vere to
renain under custody of their parents, His ninor xvn resided with hin
at his poat in Monvrovia nfter the divorce until he vaa transferred to
Victnan in Decenmber 1970, The child then joined his nother who has
provided tho employee witl a sipned affidavit that wﬁnn allowed by tha
Government, the child hns her permission to ;-aside with his father agaln
for an fudefinite period ot time, Mr. Millcr cldims hHn {v entitled to
SMA for hie son for the period he has been gtatiored fn Vietnam,

\:

Mr. A. YHaurice Parc received a final divorce chree in Dacember 1968
which awarded tile parenta joint custody of their Tour u*ror chiidren.
The employee was transferred to Vietnam in June 1969, Nu claims he 1o
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entitled to SHA for his uinor childven reslding uitb‘their mother, and
hae subnitted an affidavit signad by her prauting peywissien for the
children to live with the employsa for at least a oneyenr period,

Hr, Willian ¥, Vanansker wan transferred to Vietnanm in August 1967
and bepan veceiving SMA, lle arranged for his wife and fanily to move to
the Manila safchaven in August 1%¢0, Tio employce and his family returned
to the United Statea oo home leave in November 1969 wherws the fanmily
reniined when the esployee roturned to the poest, Hr, Wananaker apnd his
vife entered into a property settlenment agreenant in Septerber 1970 and
SHA was terninated. Bubsequently, the employee recefvad an interlocutory
divorce decree in October 1970 uhich avarded the husband and uife joint
custody of the winor children, Mr, Vnvasmeker wlaims he 18 entirled to
SHA for his children during the period h: hasg teen in Vietnam, siuce his
divorcoe decrce,

. v
: In rece ! years a vo-' and innovativa concept haa enmerged in awarding
enstody of a.child urer sepsration or divorce of the parcents, The essenca
of the concept 13 joint legal custody of the ¢hild and joint veaoolution
nf all custodial issunes, Thic concept, bosed as it is on the aprectent
of tb= porents, 1s eutirely diffevent from conventional exclusive und
dividel oxr prztial cuntody, Uuder the joint custody arrangenent, upon
separstion o .ilvorce, the parents agroe ithat neither of thea shall have
an excliusive right to custody and that the Liest interest of the child is
paramount, They acc~at the responsibility to nutually agrea on all facets
of the child's npbri  ina such as vhere the child 40 to live, with vhen
and for what au ation. Should an iupnase develop thn parents epgree tu
arbitrate the ¢ estion. This flexible approach concerning the difficult
questfion of cliald custondy has found acceptance in many courts wh’th have
incrcasingly begun to avard joint cuatody. FKubie, Provisions for the
Care of Childrca of Divorced Parents: A New Lepal Ynacruaent, 73 Yale
Le Jo 2197 (1964).

. Inasmuch a8 both divorced or suparated pavents rewain in tho cane
legal relationsi-ip to tha child with respect to custoedy as before tho
divorce or sepuration, a question is raised as te whether entitlement of
an epployee-paxent, with join% custody of a child, tv allowances and
othar benefits under Government reagulactions would also xenain unchanged.,
Specifically the problex presented by thie casoe is whether the above-desevibed
USAID cmployces who are or were stutioned in Vietnaw, the only post where
SHMA 1n currently authorized, are entitled to SH{A, The USAID Mission to
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Vietnam haa refvaed to pay sepazate waintenance allovances in joint
custody cases pending authorizetion by USAID Vashinpton. This author-

-Jzation 1{a beiny withheld until a decigzion cen be accured from our

Office,

Seporats naintenance ailovances are authorized by 5 U,£,C. 5924 which
provides in pertinent pert:

§ 5924, (Coat-of-1iving allowances

ke

The following cont-cf-living allovances may be granted,
when appliceble, to an eaployee in a foreign aren:

& n " & %

(3} A ceparate maintenancyd allowance to assist an
employenr who is coopellad, because of dangerous, notably
unhezlthivl, or excesaively adverse living conditions at
hie post of ansigmaent In o foreign urea, or for tha
convenience of the Covernment, to meet the additional
expeuse of naintaining, elascwhzve than at the post, hin
wvife or hip dependents, or both,

The ioplementing regulations for this statute are in subchapter 260 -
of the Standardized Regulations (Government Civilians, Poreigm Areas),
Section 262,3 outlines the cond{tions mot warranting & separatt raintenance
allowance which includes the situation whern the child's legal custody is

“vested wholly, or in part, in « peracn other than the euployca. Ve do

not. think the .terms of this provisfon covers joint custody inasmuch as
joint custody is an undivided equal right to custody in Loth parents which
is tho sane right the purents enjoyed before thae divorce, as distingulshed
fron a dividod or a partial right to custody in a partisular parent, Eeo
92 A. L, R, 2d 695 (1963) and 99 A, L. R, 24 926 (1964),

Scction 261,1(b) of the regulationn states that "dependants', with
cortgin excaptions not here applicable, for the purposc of the above-quoted
statute are nmenbers of the famlily wus set forth in section 040n of tha
Standardized Repulations, vhich section provides in pertinent part ao

follows:

w., '"Panily" menns one or more of tha following relatives
of an employes residing at his pout, or who would wormally
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reside with hin at the post excopt for the exintence of
cirvcuntances cited in scction 262,1 warranting the grant

{ n #separate naintenance allowance, but who doca not
rceelve froin the Governnent an allovance aimilar to that
pranted to the eaployee and vho is not deecned to bg a
dependent or a member of the family of ancther employce
for thic purpose of determining the srount of a sgimilarx
allovances

* fr L * ﬁ

(2) Children vho a'e unuarried and under 21 yeors of
age or, regardless of age, are incaprbla of pelf-~
aupport, The ter shall include, 1. uddition to
natural offspring, step and adopted children and those
under legal guardianahip of the anployee or the
apousge whiep such children are evnpected to be under
such lepal guardienship at least until they veuch
21 years of ape and vhen dependent upon and nor-
mally residing with the guardian,

The above definition is sufficiently bcoad to include children wiosa
castody, dnelident to a divorca decrece, has seen placed jointly in the em-
ployee and his former spouse, Therefore, provided that it -could be
reasonahly nostablished thac such children would nave reaided with the
euployce at his post but fox tha circumstances warranting S!A, woe would
not ba rcquived to object to the payrent of SIA to employees having
Joint cuntody of winor children. In our vicv an affidavit of the forner
spouse stating that the child would be resiaing with thae employce nt post
vore it not for the CGovernment prohibitien would ordinarily be sufficicnt
to asvablish entitleovent,

The canes described herein ray be handlnd accordingly.,
Sincerel: yours,
Paul G, Denbling

3‘01'-"' Comptrollet General
* of the United States
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