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Ferl P, Dolvan, lsquire

091 California Strect

Suite 1204

San Francisco, California 94108

Dear Mr. Dolvent

This 1s in reply to your letter of April L1, 1973, and
subsequent correspondence, protesting on bohalf of Transport Tire
Coxrany, Incorporuted, apainst the awvard of coatracts to tvo other
fives under invitation for bids (IFS) No., G&~09-WP~(P)-303 issued
by the Cencrsl Services Administration (GSA), Eaun Prancisco,
Californla,

The gsolticitatior, foxr an indefinite requirements tyre one-yesar
term contract for rctraaéing pneuratle tives, requesced prices for
various caterorica of vorls in several gpeonrephical carviee cxors
mmd provided for ruleinla avarde, Speeinl Trovinion 10 nf the IFG
rcouired coch successiv) hidder to linit svb-contvacting to udL worve
than 50 pereent of the vork called for by tha centracy, Ihat pro-
vigion 8lso ccllied for the listing of subcontractura in the bid,

You clain ¢'.ut the fatlurna of two bidiava tr reiply srith the liscing
requirercnt 1endors the!r bids neurasponaiva, Avard has rot been
made pending reesolution of your protest,

The procurement file shota that the bid subnittcd by 'cCoy's
super Tread Tie Company dess not contain any subcontractar listiny,.
and that the aeme of one auhcontractor 13 included in the tid of
Pay Arca Tire Commony, You elain that Bay Avca's listed oubecntractor
recrp3 only pasgencer tires and that Bay Arca doos aot have the in-
house capabilicy of parforning the ronainder of tha vorlk hiéd upon,

You further claia that beth bidders do not have the cepacliy to per-
form 50 percent of the **orl. bid unon or upon vitdch thay may ba che
1o “iddorn., You argert that the "50% 'in-~houra' rule contalned in
the sccond poregraph of Spaeial Provision 10(#) notifics ofifcrors
that a per oo objective tast of rosponsibility :1ill be adoptad” and
that this Yccnverts vhat appears to bz at £1iras plance a question of
responsibility into a quastion of rasnonsivencsn.” You say thet this .
intarpretation 4s sunpocted by the stateseat in the GSA report thet a
contractor cnuld be terninated for dafault ii it did not sdncre to
the 50 perecent subeontractinge limication. You claim that this state-
ment indicates that Special Provision )0 would be an eesncntial
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s ei%Veu ats 0L Ay resultding, ceec et L0 Lot SAL WL pal U '3
strictly adhero to the terns of that provision. 1In additiou. you
state that the "Firm Rid Rule' requircae that full and correct infor-
wation be submitted as veoquirved by Sneeial Provision 10 and that
bidders wust be bound by that inferracion,

Ve have held that a suhcontractor listing nay be related to a
notarial requiverent of a colicitation, 8o that a hid subnitted
vithout such a liating should be vicied as nonresponsive. 43 Comp.
Gen, 206 (1963); 45 1d. 177 (1965): 47 id, 644 (1966)., Hovever,
ve have also recosmized that vhere subcontractor lintings cre ve-
quirad “for the purpone of deternining the hidder's qualifications
and responsibility' a Liid'hay not be reparded an nonresponclve
norely because such a listing 18 not included, S1 Corp, Gen. 329,
334, llere ve think the solicitation made it cninently cilear that
the sulicontyactor listine vas related to bidder recponaibility,
Spacial Provision £10 vas cartioncd “Deterniniug Responsibilicy
of Offerovs," and provided in subparapraph (a) for pre-auard in-
snection of bidders and “contenplated gudcontractors," It further
provided that:

Wo offcror vill be rerarded ac rasponsible vhere pra-award

ingpection dinclonaen that the oficror propasea to furnich

the services required under tuc contract tarouch suolotting

over fifty percent (507%) of tic entire contract, (Sce 10

(b) (10) below).

Subparagraph (L) stated:

(L) Offoror Infornation Nequired. 7o asnist the contracting
officer in dotermining the :osponsibility of the offarer,

each offcrov 1o requasted to furnishk the following {nforna-
tion and may furnish-any additional dita believed pertinent:

* ® # # &

10) » & ® Algo, 1f offeror sublats anv portion of his
contract, vhich cannot excaed fifty percent (50%) of the
entira coutract, the aub-contractor(s) azosipnced NOT Code
Rumber, ilama, and address must be furnished.

There follownd spaces for the imnercion of thir subcontractor information,

Wa do not aprae that the 50 pereent limitation on eubeontractins had
the affect of convertine the suhcontroctor listing reauirement to a
matter of bid responsivanass. Tha liccing was clearly zequired so that
GSA could determine bhidder capability to pacferm the contract, end auch
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information may be provided suhsequent tn bid opening, S) Comp. CGen,
329, sunra; 39 id. 655 (1960), Ferthermore, cven 1€ GSA 1s correct
in belicvinp that a defaul)t tormination could result if a contrvactor
subenntracted more thon 50 percent of its contract vork, we do not
gec liwir a bid vithout a linting of propuced subeantractors under thin
solicitntion can be reearded as nonrasponnive. Vo gee nothing in the
bids subnitted by !lcCoy's Super Tread and Bay Aran Tire Company to
indicate any intent not to ha hound by al) tho requircnents of the
invitation. Accordinply, we do not believe thera is any basis to
vicir either bid as nonrasponsive.

You further arpue that trecating the requirements of Special
Provinion £10 a3 a watter of tesponsibility rather than hid respon-
sivenans violates the "Firm Bid Rule" in that a lov hidder could
effoctively vithdraw 1to bid by stating ut the timn of pre-awverd
fnspectica that it intended to subcontrgct more than 59 pereeont of
the vork. Such an arnument, of course, cen be nade vith respect to
any factor boarir.g on reasponsibility, and we do not find it por-
guacive, Hather, va anrce trith GSA that responoihility requircerents
are oy tha protection of tir: Covermrnent.cnd ray bie waived by the

)-ovormcnt 1f it gecws it to ba in itn bast intervcats to do co. 45
ﬂ"'l"“ e r'}'.\o 4 (]"C')) D“17565’l. h“rjl ,o, 1073 (52 CO""Q CGen, ——— )o
Accordingly, we do not helieve that a bidder which submita o ve-
sponcive bid end 13 othervvice reaponsible could neccersarily escana
a contract auard by an atterpt to rake itcelf anpecy nonrespencible,
The cagses you cite as authority for the "}irn Lid tuele” and its
application to this ease, Scott v. United {‘tates, 44 Ct. Cl. 524
(1209): Pcfininn Anrorintoa, Incﬁrnorntod V. Lnitcd Staten, 114

- ———— -

is not free to uithdraw itn bid on a Governnont contract once bids
have been opened, and that acceptence of a bid, notwithstanding an
attenpted revocetion, results in a binding coutract.

CSA has rcportad that precwvard surveys of McCoy's Super Tread
and Bay Area Tire Company indicate they can perform in excean of 590
percent of the serviess bid upon., Accordingly, we need not consider
vhether tha subcontracting linmitation of Special Provision €10 applics |
to all servicas bid upcn, a3 you conternd, or vhother GSA 48 corract
in beliceving it applico only te the services covered by the contract
as avarded to any individual bidder, With zecapeet to your cont:iention
that these two bidders do not huve the capacity to perform 50 percent
of the vorlk undar any contracta that vould ba avarded to then, ve
have always held that a prospective contractor's ability to perform
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a contract in o natter prinarily to be deterrined by the con tratzing
agercy, and ahsent a shoving of bod faith or lack of reasonadble pnnis
therefor, we will not queation that deterrination, 43 Covp , Gepn, 228
(1963), There has been no such shouving herve,

For the foregoing reasons, your protest ia denied.

SinceTely youra,

PAUL G, DELIBLUGG

For the corptroller Genaral
of the Unfited Stotes





