
DCGMENT RESUM g /? 

0359 - A2E63828] C4aes .zadQ J

No Cafeteria for Federal Eployees at Waterside Mall.
LCD-77-349; E-95136. September 2C, 1977. l~ pp. + 3 appendices
(23 P.).

Report to Rep. Charlie ose; by obert F. Keller, Acting
Comptroller General.

Issue Area: Facilities and Material Management (700).
Contact- Logistics and Communications Div.
Budget Function: General Government: General Property and

Records Management (804).
Organization Concerned: General Services Administration;

Environmental Protection Agency; Bresler-Reiner Co.: Town
Center Maiagement Corp.

Congressional Relevance: Rep. Charlie Rose.

The General Services Administration (GSA) had been in
contact with the Bresler-Reiner Companies as early as May 1970
concerning construction of a privately-owned building in the
southwest area of Washington, .C. for the Environmental
Protection Agency (EPA). In June 1970, the Bresler-Reiner
Companies notified GSA that the Waterside Mall and Tower complex
was under construction and should be ready for occupancy by
September 1971. Although GS. continues to negotiate to have the
lessor install a cafeteria at the mall complex, a cafeteria
appears to be no closer to being operational than it was when
the lease was agreed to in February 1971. Findings/Conclusions:
The lease provides that the cafeteria be installed in space not
leased by GSA and be under the lessor's full control without
cost to the Government. The Government has the right to install
food facilities i) the leased space, if deemed necessary. The
lessor disagreed with varicus GSA's positions on the cafeteria
requirement; these disagreements have delayed resolution of the
matter. The issue is currently pending before the GSA Board of
Contract Appeals. EPA began to occupy the mall as the leased
space was completed, beginning with 600 employees in August
1971. Recommendations: The Administrator of SA should
establish a firm opening date for the operation of a
lessor-installed cafeteria in ncn-Government leased space. If
that date is not met, the Administrator should have a cafeteria
established in Government-leased space. (Author/SW)
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COMPTROLLER GENERAL OF THE UNITED STATES
WASHINGTON, D.C. 20548

6-9 5136

The Honorable Charlie Rose
House of Representatives

Dear Mr. Rose:

In four August 9, 1976, letter, you requested certain
information on the General Services Administration's leasing
of space for the Environmental Protection Agency in the
Waterside Mall building complex, Washington, D.C. You were
particularly concerned that a monetary recovery be made for
the lessor's failure to comply with lease requirements to
provide a cafeteria and that a full-service cafeteria be in-
stalled ithin a reasonable time to serve Federal employees'
needs at the Waterside Mail complex. You also asked specific
questions related to an investigation of the matter by Gen-
eral Services' Office of Investigations.

As subsequently agreed, you directed the questions related
to te General Services' nvestigation to the Administrator
of General Services, who responded in a January 5, 1977, letter.
We did not examine the Administrator's response. Our review
focused on General Services' efforts to obtain cafeteria
facilities in accordance with its interpretation o the
lease terms and any needed corrective actions. We ao re-
viewed the lease acquisition of the space for the Environ-
mental Protection Agency.

Our review of the cafeteria situation at the Waterside
Mall is discussed chronologically and specifically in appen-
dix I. The question of whether the lessor is required to
furnisn cafeteria facilities at its expense in non-Government
leased space is currently pending before the General Services'
Board of Contrdct Appeals. Our comments are not intended to
prejudge the Board's decision on this question; however, we
believe that notwithstanding the oard's case, General Serv-
ices can take certain actions to expedite the installation
of a cafeteria. In summary, we found that:

-- The February 1971 lease agreement with General Serv-
ices requires the lessor to provide a cafeteria at
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the Waterside Mall complex. The lease provides that
the cafeteria be installed in space not leased by
General Services arid be under the lessor's full con-
trol without cost to the Government. Also, the Gov-
ernment has the right to install food facilities in
the leased space, f deemed necessary.

-- The Environmental Protection Agency began to occupy
the mall as the leased space was completed and became
available, beginning with 00 employees in August 1971.
In early 1972 both agency and General Services offi-
cials had begun to express concern over the lack of
adequate fooa facilities. At that time, they expected
to have 1,600 agency employees in the mell by March
1972.

-- The lessor has not installed a cafeteria, and General
Services' actions to have a lessor-installed cafeteria
have been ineffective.

-- The lessor disagreed with various General Services'
positions on the cafeteria requirement and presented
a variety of arguments which served to delay rsolu-
tion of the matter. Such disagreements effectively
occupied General Services' attentions and detracted
from its efforts to have the required cafeteria in-
stalled.

--General Services stated in a July 1976 letter to us
that it had not enforced the cafeteria requirement
due to inadvertence rather than a conscious decision
not to enforce the lease, and that contributing fac-
tors were the number of officials involved in the prob-
lem and the high turnover rate among those officials.
While we found no evidence of a conscious decisicn
not to resolve the cafeteria issue, and the turnover
of officials may have delayed actions, there was suf-
ficient continuity of responsible officials who
should have been familiar with the lease terms and
could have taken action with respect to installation
of cafeteria. However, we could not determine
from our review of the records why General Services
did not resolve the cafeteria issue. Instead, Gen-
eral Services appeared more concerned with the les-
sor's disagreements related to the cafeteria than
with the prompt installation of a cafeteria.
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CONCLUSIONS

Although General Services continues to negotiate to havethe lessor install a cafeteria at the Waterside Mall complex,a cafeteria appears to be no closer to being operationalthan it was when the lease was greed to in February 1971.Apparently, Environmental Protection Agency employees willnot have adequate food facilities for some time. GeneralServices should establish a firm timeframe for installingand operating a cafeteria. If the lessor does not meetthe required timeframe, General Services should exercise
its prerogative to have a cafeteri- established in Government-leased space and obtain appropriate compensation.

RECOMMENDATIOrIS

We recommend that the Administrator of General Services
establish a firm opening date for the operation of a lessor-installed cafeteria in non-Government leased space. If thatdate is not met, we recommend that the Administrator have acafeteria established in Government-leased space.

In view of its position that the lease terms require.essor installation of a cafeteria. we also recomrmiend that
General Services proceed to withhold rent for damages pend-ing resolution of the Board of Contract Appeals case. Theamount ot damages should be determined from the time thecafeteria was required until the effective opening date ofan acceptable cafeteria. If General Services must estab-lish a cafeteria in Government-leased space, we recommend
that its withheld rent also cover the rental value of thespace used for the cafeteria and all installation costs.

AGENCY COMMENTS AND GAO EVALUATION

General Services' comments on tnis report are includedin appendix II. The agency agreed with the tenor of thereport and stated that the cafeteria matter should havebeen L-olved long ago. The agency also advised us thatit was witnholding rent from the lessor, as we recommended;however, the contracting officer informed us later thatGeneral Services has not actually begun to withhold
rent but is in the process of determining what amount ofrent the agency can justifiably withhold.

In response to our recommendations directed towardestablishing either a lessor- or Government-installed cafe-teria, the agency said that it believes that our report
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is somewhat optimistic about General Services' legal rights
to obtain a cafeteria and damages, but it is reinstating
the matter before the Boaru of Contract Appeals.

After receiving agency comments, we contacted General
Services officials to determine the status of a proposed
cafeteria and the agency's intentions regarding our recom-
-mendation on establishing a cafeteria. They informed us
that General Services intends to await a determination by
the Board of Contract Appeals before initiating any further
action. Although the lessor has the right to have his dis-
pute resolved by the Board of Contract Appeals, we believe
that employees should not be denied an eating facility be-
cause of technical and legal difficulties between the ar-
ties. General Services should establish a firm date for
a lessor-installed cafeteria in non-Government space. If
the lessor refuses because of either the pending appeal
or other reasons, General Services should install a cafe-
teria in Government-leased space at Government expense and
assess the cost to the lessor by withholding rent.

As you requested, we did not obtain comments from
the lessor.

As you know, section 236 of the Legislative Reorgani-
zation Act of 1970 requires the head of a Federal agency to
submit a written statement on actions taken on our recom-
mendations to the House Committee on Government Operations
and the Senate Committee on Governmental Affairs not later
than 60 days after the date of the report and to the House
and Senate Committees on Appropriations with the agency's
first request for appropriations made more than 60 days
after the date of the report.

As arranged with your office, we are sending copies to
the Administrator of General Services, the Director of the
Office of Management and Budget, and the four Committees.
Unless you publicly announce its contents earlier, no fur-
ther istribution of this report will be made until 10 days
fron the date of the report.

Sincerely yours,

ACTING Comptroller G nera
of the United States
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FINDINGS

GSA SELECTION OF TFE SOUTHWEST
AREA F WASHINGTON, D.C.

The General Services Administration (GSA) had been in
contact with the Bresler-Reiner Companies as early as May
1970 concerning construction of a privately owned building
in the southwest area of Washington. D.C. In June 1970 the
Bresler-Reiner Companies notified GSA that the Waterside Mall
and Tower complex was under construction and should be ready
for occupancy by September 1971.

In November 1970 the Town Center Management Corporation
(Town Center) of the Bresler-Reiner Companies offered GSA
the following space at the Waterside complex.

Location Square feet Availability date

Mall West, 3rd floor a/ 90,000 Between 3-6/71
Tower West 158,600 About 9/71
Tower East 200,000 19 to 24 months

after start of
construction

Mall East, 3rd floor 60,000 18 to 24 months
after start of
construction

Total a/508,600

a/Includes 20,000 to 30,000 square feet of space that Town
Center desired to withhold from the offer to provide for
cafeterias and restaurant facilities.

On January 5, 1971, the Environmental Protection Agency
(EPA) officially requested space in Washington, D.C., from
GSA to consolidate its activit es--then in 10 different
locations in the metropolitan D.C. area--and to provide
space for authorized additional employees. EPA requested
that 400,000 square feet of office, file, storage, and mis-
cellaneous space be available as follows.

Anouct of space Available by

80,000 sq. ft. June 1, 1971
120,000 sq. ft. Dec. 31, 1971
200,000 sq. ft. June 30, 1972
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EPA told GSA that if no Government-controlled space was
available, it wanted GSA to acquire the space. GSA deter-
mined that there was no Government- owned or controlled space
available. On January 19, 1971 it solicited offers for
leasing 400,000 square feet of net useable space, plus or
minus 5 percent.

The GSA solicitation identified the southwest area of
Washington, D.C., as the location of the required space.
In commenting to GSA on the proposed solicitation for its
headquarters' space, EPA stated on December 23, 1970, "The
southwest area of Washington, D.C. * * * is not a firm
requirement of EPA" and that the only geographic considera-
'tion was a downtown D.C. location within a reasonable
radius of the Executive Offices." According to GSA, the
solicitation was limited to the southwest area because
it had determined that there were no other areas with
400,000 square foot blocks of space available.

GSA received offers from the wo firms to which the
January 19 solicitation was directed. LEnfant Plaza West,
Inc., offered 393,318 square feet of space in the L'Enfant
Plaza West building at an annual rate of $7.06 a square foot
including services and utilities. Town Center offered
420,000 square feet in the Waterside complex--400,000 square
feet of office space and 20,000 square feet of storage space--
at an annual rate of $5.74 a square foot including services
and utilities, or $5.31 a square foot excluding utilities.

Negotiations with both firms resulted in a low offer
from Town Center of 443,800 square feet of office space at
an average rate of $5.30 and 23,000 square feet of storage
space at an average rate of $2.45. L'Enfant Plaza West,
Inc., did not change its original offer.

Town Center mended its offer on February 12, 1971.
Details of the amended offer, as revised through negotia-
tions with GSA, identified the offered space as:

Type of space Area Average rate Annual rate

(square feet)

Office 443,800 $5.30 $2,353,400
Storage 23,000 2.45 56,300

Total 466,800 $5.16 $2,409,700

Parking 204,800 $1.25 $ 256,000

2
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Location of space Office space Storage space

(square feet)

Waterside Mall Wst
(note a) 93,800 17,000

Waterside Tower West
(note b) 185,000 3,000

Waterside Tower East
(note b) 165,000 3,000

Total 443,800 23,000

a/Rates for the Mall West office and storage space ($5.50
and $2.50 a sq. ft. respectively) included services and
utilities.

b/Rates for the Towers West and East office and storage space
($5.25 and $2.30 a sq. ft. respectively) excluded utilities.

Town Center also offered GSA an option on an additional 60,000
square feet of office space in the Waterside Mall East (on
the 3rd floor) at a rate of $5.50 a square foot including
services and utilities.

On February 19, the Administrator approved the Space
Management Division's recommendation that GSA accept Town
Center's amended offer. He also approved the option for
office space in Waterside Mall East. By letter of the same
date, GSA notified Town Center that it was accepting their
January 27 offer, as amended February 12, to lease 466,800
square feet of space at the Waterside complex and the op-
tion offer of 60,000 square feet of space on the 3rd floor
of Waterside Mall East.

In summary, (1) EPA requested 400,000 square feet of
space in Washington, D.C., (2) GSA solicited proposals from
two firms in the southwest area, and (3) GSA, as it did on
a number of other leases during that time, was in contact
with the eventual lessor prior to the formal solicitation.
Furthermore, GSA entered into an agreement for a total
amount of space 32 percent greater than EPA had originally
requested without amending the solicitation or otherwise
notifying the othei firm that it could have offered a greater
amount of space. Althcugh we believe GSA's acceptance of
the amended offer was questionable because it did not af-
ford both firms the opportunity to compete on an equal basis,
a L'Enfant Plaza West official informed us that it would not
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have reduced its price if it had been given the opportunity
to offer additional space. Also, although a L'Enfant Plaza
West official informed us that the short response time made
bid-submission difficult, L'Enfant Plaza West was able to
submit a timely bid and did so without formal complaint.
It therefore appears that L'Enfant Plaza West was not pre-
judiced by GSA's actions.

Agency comments

In commenting on our report, GSA stated that our re-
porting of being in contact with the lessor prior to the
solicitation was not germane to the subject of Congressman
Rose's inquiry. We do not agree, because when we review
specific aspects of a program, we tudy and report on ele-
ments other than those specifically requested so that the
report will be complete and balanced.

GSA stated that it is regularly in contact with all
potential lessors for all its acquisitions before solicit-
ing offers, and that it is a commonplace and advisable
activity of the real estate business to take listings and
discuss available property with the broker, agent, or owner
well before any procurement actions are taken.

We do not believe that prior contacts with potential
lessors is improper as long as efforts are made to contact
all potential lessors and sufficient care is taken to as-
sure that lessors are treated equally. In this regard,
we contacted the unsuccessful firm that responded to the
solicitation in question. An official told us that the
first contact the firm had with GSA concerning either the
solicitation or GSA's desire to lease space at that time
was a telephone call from GSA asking if the firm was in-
terested in offering space. After responding that it was
interested, GSA delivered the solicitation to the firm
that same day. The official said that the telephone call
was the first indication the firm had of GSA's desire to
lease space. Also, he told us that because of the short
deadline (14 days) for response to the solicitation, the
firm had a difficult time preparing and submitting a timely
bid to GSA.

THE WATERSIDE MALL CAFETERIA

Schedule B, Part III, of GSA's Solicitation Number 55,
dated January 19, 1971, which became part of the lease,
states that

4
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"A complete cafeteria facility shall be furnished
by the lessor at his expense with capacity large
enough to serve food to the Federal employees
who will work in the leased space * * * All space
occupied b the cafeteria shall be excluded from
the area covered by the lease and the Lessor shall
assume full control of such space without cost to
the Government for rental, utilities, or other
charges." ( Pars. 10.a. (1) and (3).)

Furthermore, the solicitation states

"The Government shall have the right to install
and have operated by others whom it may desig-
nate, food service facilities, or vending stands
and/or vending machines, within the confines of
the space leased, if any such installations are
deemed by the Government to be necessary * * *."
(Pars. 10.b.(l).)

In the February 12 amendment to its offer, Town Center
stated that

"A cafeteria or cafeterias shall be provided in
accordance with * * * the offer. Said cafeteria
shall be operational cncurrent with or prior to
occupancy of the general office space by lessee."

In its February 19 acceptance letter to Town Center,
GSA stated

"A cafeteria will be placed in operation on a
phased basis, concurrently with the delivery
of the Waterside Mall West Office space. This
cafeteria operation will be expanded as addi-*
tional space is delivered so as to provide ade-
quate food service for the number of personnel
occupying the space. The level of service
which will be considered adequate sh ll be
determined by consultation between the Govern-
ment and the lessor."

Town Center acknowledged this condition in their February 23
acceptance of the GSA letter.

A cafeteria, as called for in the lease agreement be-
tween GSA and Town Center, has not been installed at the
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Waterside Mall. According to the agreements and the occu-
pancy of the leased space, the cafeteria should have been
fully operational by early 1972. By this time EPA offi-
cials were expressing their concern over the delay in pro-
viding a cafeteria and lack of adequate food facilities in
the neighborhood.

Cafeteria efforts--1971 to September 1972

On July 12, 1971, Town Center notified GSA that it had
completed negotiations with a private firm to provide, out-
fit, and operate an automatic cafeteria on the first floor
of the Waterside Mall and that, subject to necessary permits
and occupancy, the cafeteria was planned to open concurrent
with occupancy. In addition, Town Center notified GSA that
it was finalizing lease negotiations for several other food
facilities.

In January 1972 EPA informed GSA that the lessor had
told EPA that it could not open any facilities in the Water-
side Mall before April or May 1972. At that tme, there had
been 600 EPA personnel employed at the complex since August
1971, and an additional 200 were scheduled to be assigned
there at the end of January 1972. Furthermore, an additional
800 personnel were scheduled to be relocated to the complex
when the Tower West building was completed (then estimated
for March 1972).

Based on the lack of construction progress, GSA's
Assistant Ccmmissioner for Buildings Management told GSA's
Assistant Commissioner for Operating Programs on January 28,
1972, that the lessor's revised target dates of April or
May 1972 were unrealistic and that openings would be further
delayed unless action was taken to expedite the completion
of work. The Assistant Commissioner for Buildings Manage-
ment stated that the facilities in operation at the mall
in January 1972 were "totally inadequate to provide for
the 1,600 EPA personnel who will be employed in the Complex
by March 1972." He stated also that "We understand that
the SMD [Space Management Division] is preparing to notify
the Lessor that he is in default for failure to provide ade-
quate food facilities" and that "we believe that there is
an immediate need to review and evaluate the Lessor's
total food service plan for compliance with the lease con-
tract."

On February 4, 1972, the contracting officer notified
Town Center that he was "very much concerned about the
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present condition of totally inadequate eating facilities for
the occupants of the Waterside Mall Complex." He reminded
Town Center of its amended offer to provide cafeteria faci-
lities in accordance with the solicitation, the cafeteria
being operational concurrent with or prior to occupancy of
the space u', the lessee. He requested that Town Center give
GSA a detaiL d accounting of its plans within 2 weeks.

On February 9 the contracting officer requested addi-
tional information from Town Center concerning food facili-
ties at Waterside Mall. On that same day, the Deputy Assist-
ant Commissioner for Operating Programs notified the Assistant
Commissioner for Buildings Management that, following a
meeting with Town Center, the lessor had agreed to expand
a temporary automatic vending machine facility in operation
at the mall.

On February 28 he contracting officer wro-- to Town
Center that meetings and discussions between members of
his staff and the president of Town Center had resulted in
"little substantial progress in obtaining the adequate food
facilities required by ease for 'Waterside Mall." The con-
tracting officer reminded the lessor of the cafeteria re-
quirement of the lease and that

"* * * there has been no agreement to change
this requiremtnt, nor is there any documenta-
tion rescinding such a requirement. Terefore,
as Contracting Officer acting for the interest
of the Government relative to this project,
I remind you of the aforementioned contractual
obligation and state the Government's position
of deeming this tem as necessary to fulfill
the lease agreement. Until such time as tangi-
ble evidence of adherence to the aforementioned
is provided and a mutual agreement reached re-
lative to ts timely provision, all future
rental payments will be held in abeyance ef-
fective March 31, 1972."

In response to the contracting officer's decision to
,ithhold rental payments, the president of Town Center on
March 2, 1972, wrote GSA that the solicitation "gives the
Government the right to install food service, or vending
facilities within the confines of the leased space." How-
ever, this was not the issue that the contracting officer
had raised. While the solicitation does contain tnis pro-
vision in Schedule B, Part III, Paragraph 10.b. (1), the
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issue is Paragraph 10.a (1) and (3) which require the lessor
to furnish a cafeteria at his expense in space excluded from
the area covered by the lease.

Furtherm)re, the lessor stated that in consultation
with GSA it was agreed th=t no effort would be made to pro-
vide a cafeteria-type food facility within the mall complex,
but if private food service operators did not choose to
locate within the mall, Town Center would provide GSA with
space for a facility. GSA has stated that it has no record
of such an agreement or contract modification.
We found no indication of GSA waiving the cafeteria
requirement.

According to the lessor, GSA said that if the private

facilities could serve the agency's needs, a Government-
operated facility would not be necessary. Also, the lessor
said that an informal agreement had been reached to waive
the requirement for such a facility. In both instances the
lessor was referring to a federally operated facility;
whereas, the lease requires a lessor-installed and operated
cafeteria. In this regard GSA officials cannot waive a
lease provision without some resulting benefit t the
Government. Furthermore, it is a well established principle
that, in general, agreements affecting real property must
be in writing to be binding.

The lessor admitted that GSA did have the right under
the terms of the lease solicitation to insist on a Govern-
m3nt food facility. However, the lessor felt "* * * the
enforcement of such a requirement would be a breach of
faith with the business community and those restaurant
tenants * * *" in Waterside Mall who had executed leases
assuming that there would not be a Government facility.
The lcssor stated that he felt he had complied with the
solicitation and the subsequent agreements.

On March 10, 1972, the Acti q Assistant ommissioner
for Buildings Management summarize, the cafeteria problem
in. a memorand~ to the Assistant Commissioner for Opera-
ting Programs. According to the memorandum, the lessor
stated at a meeting with GSA officials that he had elim-
inated the cafeteria from further consideration when
negotiations with a prospective concessionaire broke down

and attempts to interest another food service firm failed.
The lessor attributed this lack of outside interest to
the economically unfeasible investment a cafeteria would
be in he face of anticipated competition. The lessor
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said that he had obtained GSA's approval to eliminate the
cafeteria because the other food facilities' services would
be more than adequate to satisfy lease requirements.

At a meeting with GSA officials on March 30, the lessor
produced a copy of what he claimed was the original solici-
tation, which differed from GSA's version regarding the
cafeteria requirement. The lessor's version did not refer
to the cafeteria requirement and covered only Government-
installed vending facilities.

On April 19 the Assistant Commissioner for Operating
Programs told the lessor that the Government would not pur-
sue the actions discussed in the contracting officer's
February 28 letter (withholding rental payments) until all
cafeteria requirement studies were completed.

On May 2, 1972, the Assistant Commissioner for Build-
ings Management wrote a memorandum to the Office of Opera-
ting Programs stating that he believed that the lessor had
known about GSA's version of Solicitation Number 55, which
required a lessor-installed cafeteria. He recommended
that the lessor be required to install and operate a 10,500
square foot and 350 seat capacity cafeteria. On May 5 the
Assistant Commissioner for Operating Programs agreed with
this recommendation. Also on that date, he issued a note
saying "I think we should find some way to put a cafeteria
in EPA space. Let's take that position & run. We may have
some costs and problems but 3000 employees need some Gov-
ernment controlled service."

During a May 23 meeting of the lessor and EPA and
GSA officials, an EPA official expressed the need for an
adequate, fast service cafeteria. The lessor explained the
difficulties in finding a private operator to run a cafe-
teria. According to the records, after the lessor left
the meeting, the contracting officer stated that the les-
sor should not be relieved of the responsiblity for fur-
nishing a cafeteria. The contracting officer stated that
he would wait for a schedule of commercial food facility
openings in the mall from the lessor before taking furtheraction. The lessor provided some information on June 1,
1972. On June 7 the contracting officer wrote the leasor
that the June 1 letter did not include all the informa-
tion requested at the May 23 meeting (i.e., sample menus,
selling prices, and opening dates).
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On June 20 the Project Coordinator, Special Projects
Division, stated that following an agreement between GSA's
Assistant Commissioner for Operating Programs, the !essor,
and EPA, GSA would give the lessor until September 1 to pro-
duce three restaurants before taking action.

On July 31 an EPA official wrote GSA about te totally
inadequate eating facilities at the mall. He noted that at
a July 25 meeting of EPA and GSA officials, and the lessor,
it had become apparent that the September 1 opening date for
three eating facilities could not be met. The EPA official
asked GSA to implement the lease requirements for a cafeteria.
GSA replied that its General Counsel was investigating what
legal course was available, that firm recommendations would
be available shortly, and that a course of action would then
be taken.

The lessor my have felt that GSA had strengthened his
position by not specifically rguiring a cafeteria meeting
the lease requirements. GSA officials may have inferred
either in meetings or correspondence with the lessor that
restaurants in the mall would satisfy the requirements. GSA
gave consideration to the lists of restaurants the lessor re-
peatedly submitted before contemplating further action. GSA's
saying that it would allow the lessor time to produce three
restaurants before acting could be construed as meaning that
these restaurants could me-t the requirements. GSA could have
avoided any misunderstanding by stating that the restaurant
data was for informational purposes only and that the cafe-
teria was still required.

On August 23 the Assistant Commissioner for Buildings
Management wrote to the Office of Operating Programs that
EPA had compiled statistics estimating tangible losses 
the Government of more than $33,000 a month, and that losses
would increase to more than $50,000 a month with EPA's in-
creased occupancy. These estimates represented the value of
productive time lost to the Government as a result of employ-
ees being unable to obtain suitable lunches and return within
their allotted 30-minute lunch period. The Assistant Com-
missioner recommended that:

--Action should be initiated to recover the losses
by withholding the above amounts from future rental
payments, retroactive to the initial occupancy.

-- The lessor should be to.d to establish a suitable
interim facility by September 11, 1972, and a
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permanent cafeteria within 90 days. The lessor should
also be advised that if he failed to meet this sche-
dule, the Government would act to accomplish the
installation.

Specific requirements for the interim facility were listed and
the permanent facility was to meet the minimum requirements
provided to the Office of Operating Programs.

After studying the cafeteria situation, GSA's legal
staff reported in August 1972 that (1) the lease required the
lessor to furnish a cafeteria-type facility and (2) GSA could
refuse to accept and occupy any more finished space until the
cafeteria was constructed and operational. The Acting Commis-
sioner, Public Buildinas Service, recommended that GSA defer to
the requirements and needs of EPA and continue to increase oc-
cupancy regardless of the cafeteria issue. It was recommended
that GSA:

-- Notify the lessor, by letter from the contracting
officer, that the available and proposed eating
facilities did not meet the lease contract require-
ments.

-- Direct the lessor to furnish a cafteria, in accord-
ance with the lease, in the shortest time possible
and to install interim facilities immediately.

-- Advise the lessor that failure to respond positively
would result in the Government taking action, in-
cluding withholding rental payments, to protect
its interests.

On September 6, 1972, the Project Coordinator, Special
Projects Division, noted that the lessor still had not pro-
vided GSA with support for his claim that the cafeteria re-
quirement had been waived. The contractirg officer was to have
informed the lessor by letter of GSA's final decision and its
course of action as listed above. This notification, however,
was apparently never mailed to the lessor; we could not deter-
mine why.

Inactivity--September 1972 to August 1975

GSA's project files contained no further correspon-
dence, either internal or external, pertaining to the cafe-
teria requirement from September 6, 1972, to August 1, 1975,
when a Federal Times reporter questioned the entire Waterside
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Mall lease situation. The only GSA action concerning food
facilities during this period occurred when GSA made follow-
up surveys of restaurant facilities and acted on EPA's re-
quest for a blind-operated concession.

During that 3-year period, EPA began to occupy space
on the second floor mall area. A 1971 floor plan of the
mall, qualified by the statement that locations and cate-
gories of spaces were subject to change, showed a cafeteria
location at the south end of the seccnd floor of the Mall
West. GSA records o a June i2. 1971, meeting state that
the lessor assured GSA and EPA o' i'als that a cafeteria
would be provided and located in area. We believe
that space is the area originally .~signated for the cafe-
teria. Apparently, GSA leased, through supplemental agree-
ments, and EPA now occupies the space intended for the
cafeteria.

Recent events--August 1975 to present

On August 19, 1975, GSA's Region III Administrator
provided the Federal Times reporter with information re-
quested under the provisions of the Freedom of Informa-
tion Act. The Regional Adminiscrator told the reporter
that the cafeteria requirement had been orally deleted
since the lessor had met GSA's food facility requirements
in the mall. We could find no evidence in support of that
statement.

On October 1 .'PA's Deputy Assistant Administrator
for Administration \'rote to the contracting officer about
the possibility of having a cfeteria installed at the
Waterside complex. In response, GSA requested a study to
determine the feasibility of such a project and again re-
quested a study of the existing facilities to see whether
a cafeteria was needed. The EPA official wrote to GSA
again on November 18 stating that it was essential to
explore the cafeteria matter thoroughly so that a deci-
sion could be made as to whether other alternatives should
be considered.

On November 20 he Regional Administrator summarized
the cafeteria problem in a memorandum to GSA's Acting
Administrator.

"With the opening of restaurants in late
1972 and early 1973, the issue of sufficient
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eating facilities receded, and a Contracting
Officer's decision on the Lessor's respon-
sibility to provide a cafeteria was proposed
but .ever rendered."

He pointed out that because of increased occupancy, EPA had
expressed the need for a cafeteria. In November 1975 GSA
was preparing to meet with thn lessor and, if necessary,
issue a contracting officer's ecision directing the lessor
to provide either a cafeteria or compensation.

In December the EPA local lodge of the American Fed-
eration of Governmcnt Employees union (AFGE) became in-
volved with the cafeteria issue and the corresponding lease
requirements.

In a January 6, 1976, meeting with the lessor, GSA
stated its position that the lessor had not satisfied the
lease requirements for a cafeteria. In response, the les-
sor stated that:

-- Two different solicitations were originally issued;
the lessor's copy stated only that the Government
had the right to establish food facilities.

-- The existing private eating facilities met and far
exceeded the original cafeteria requirement.

-- The lessor had not heard anything from GSA since
April 19, 1972, when he was informed that the mat-
ter was under review. [Our review of GSA files
showed correspondence and records of meetings from
April 1972 to September 1972 in which the cafe-
teria and the adequacy of food facilities were
discussed between GSA and EPA officials, and the
lessor.]

--GSA had signed an estoppel in August 1974 stating
that there were no outstanding claims against the
lessor.

-- The current restaurant operators had discussed
filing an injunction against the lessor i he
acted to build a cafeteria.

The lessor also stated that he would not consent to in-
stalling a single large cafeteria and that there was no
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available space for a cafeteria at the mall. A GSA of-
ficial suggested that monetary compensation might be con-
sidered in lieu of the cafeteria.

On January 20, 1976, the contracting officer wrote to
the lessor that "Neither Solicitation #55 nor the letter
of award * * * recites or implies that a cluster of eating
facilities amounts to 'a' cafeteria." The lessor was re-
quested to submit his position on the matter before a con-
tracting officer's decision was rendered. The lessor in-
formed GSA on February 2 that the records were in storage
but a response should be completed by February 28. On
March 2 the lessor responded that based on negotiations
with GSA leasing personnel and a GSA study of internal eat-
ing facilities, he was advised at a September 1972 meeting
that food facility requirements had been met.

The contracting officer's decision was rendered on
March 17, 1976, stating that the lessor was not in com-
pliance with the lease agreement and directing that the
lessor either give GSA a schedule of construction and occu-
pancy dates or appeal the decision. The lessor informed
GSA that he was appealing the decision and would not supply
such a schedule.

The lessor submitted his notice of appeal on April 19,
1976. He claimed that:

--GSA had orally deleted the cafeteria requirement.

-- The lease solicitation stated only that the Gov-
ernment had the right to install a food service or
vending area, and a new page to the solicitation
was submitted by GSA during negotiating sessions.

--The offer amendment submitted to GSA on February 12,
1971 regarding cafeterias (see p. 5) was intended
to mean private food facilities.

--Correspondence and meetings between the lessor and
GSA officials from April 1972 through September
1972 about the sufficiency of private food faci-
lities ended with the lessor being told that the
facilities were sufficient to service the agency's
needs and met 1 the lease requirements.

On April 29, 1976, the Director, Concessions Divi-
sion, wrote to the Director, Space Management Division,
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suggesting that GSA request from the lessor detailed draw-
ings for a cafeteria and sample menus and prices. The
lessor was also to be told that this submittal would not
mean acceptance of his proposal. This suggestion was made
to the lessor at a May 7 meeting. The lessor said that it
would take several weeks to develop the concept and furnish
layout drawings. On May 20 the contracting officer wrote
to the lessor that the Government had a requirement for a
cafeteria under the lease and that the existing facilities
did not meet the employees' needs. Examples were given of
the type of operation GSA was looking for.

On June 9 another meeting was held at which time the
lessor presented a space and equipment layout and indicated
that the operator would be the proprietor of the Greek
Subway restaurant at the mall. On June 23, 1976 GSA offi-
cials met with the proposed operator to discuss details of
the proposal. The Director, Concessions Division, believed
that the proposed cafeteria style facility would satisfy
the requirements of a large number of EPA personnel. He
recommended that te Director, Space Management Division,
request a formal offer from the lessor, including final
plans which clearly elineate the dining area, sample
menus with prices, and a commitment to the Government that
the cafeteria would continue in operation for the duration
of the Government's lease. The contracting officer re-
quested this information from the lessor on July 12, 1976.
The proposed operator said that after arrangements for
financing and renting the space were resolved, the facility
could be operational in approximately 35 days.

On July 8 the lessor wrote to the contracting of-
ficer again stating that:

--He had complied with the lease requirements.

--A single large cafeteria would be a breach of
faith with the business community.

-- "We would continue to cooperate in any way pos-
sible to satisfy the needs of the agency and
try to save the government the expense of addi-
tional food facilities as outlined in the offer
of January 27, 1971 made a part of the lease,
which stated, a cafeteria would be furnished,
'* * * if so it will be done on an actual cost
basis plus 10% overhead and 10% representing
contractor (lessor) profit'."
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Concerning the above-mentioned provision in the offer
of January 27, 1971, GSA's Acting General Counsel had pre-
viously written us on February 3, 1976, that

"The Lessor's original offer to lease the
space contained a proviso that reserved the
right to make a separate charge for the ac-
tual cost of providing a cafeteria. * * *
As this was unacceptable to the Government,
the offer was amended to provide, 'A cafe-
teria or cafeterias shall be provided in
accordance with paragraph 10(a) of Schedule
B, Part III of the offer. Said cafeteria
shall be operational concurrent with or
prior to occupancy of the general office
space by lessee' * * *."

On August 5, 1976, the lessor sent GSA sample menus
with prices for the proposed facility. The lessor also
asked GSA for any specific language it wished to include
in the private operator's final lease. The lessor pointed
out that he had informed GSA of his position regarding com-
pliance with the lease requirements. He stated that he
recognized the needs of the occupants for additional food
facilities in the complex and would continue to cooperate
with GSA in an effort to resolve the matter.

On August 16 the lessor gave GSA and EPA authoriza-
tion to discuss the proposed facility directly with the
operator of the Greek Subway restaurant, now called the
Subway Cafeteria. On the same date th, Board of Contract
Appeals acted on a GSA motion to dismiss the lessor's
appeal. The appeal was dismissed without prejudice to
the right of either party to have the appeal reinstated
on the Board's docket upon written request.

On September 2 the contracting officer wrote to the
lessor indicating that the proposed facility would meet
the lease requirements, but only while the facility was
in operation. The lessor was told that GSA expected the
facility to be operational within 90 days of the letter
(by December 1, 1976) and that the Government was reserv-
ing its right to have the appeal reinstated in the event
that the contracting officer decided that the lease
requirements were not being satisfied.

On September 15 the lessor asked what funds GSA
had allocated to satisfy the special requirement clause
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of the lease (actual cost plus 10 percent overhead plus
10 percent profit) under which he stated the cafeteria
fell. On September 27 GSA wrote that no funds could or
would be allocated for the cafeteria because the lease
specified that the lessor was to assume full control
of the space without cost to the Government. The lessor
was requested to specify when the proposed facility would
be completed and was warned that failure to have the cafe-
teria operational would be considered a violation of the
lease requirement.

O'. October 6 at a meeting with the proposed operator,
GSA learned that the operator did not believe that he
could start renovation until January 1977 due to a lack
of funds, city remodeling requirements, and a change in
the proposed location. After the meeting the contracting
officer suggested that a letter be written to the lessor
stating that due to his inaction, GSA intended to request
renewal of the Board of Contract Appeals action and de-
duct a proper amount from the rent retroactive to when the
cafeteria was originally due to be in operation.

On October 7 GSA received another letter from the
lessor stating that the Government was responsible for
the installation costs for the cafeteria. The lessor
also stated that negotiations were being chilled by an
AFGE Newsletter demanding a clean, Government-run cafe-
teria.

The contracting officer wrote to the lessor on
October 15 stating that if the lessor failed to produce,
no later than November 1, a schedule of critical events
leading to n operating cafeteria by February 1, 1977,
he would be considered abandoning negotiations, and GSA
would have good cause to request reinstatement of the
appeal. In response to the lessor's letter, the contract-
ing officer stated that no additional facilities had been
requested, and that the lessor was to deal only with GSA
officials and not with union representatives in matters
relating to the cafeteria.

The lessor responded with three letters. The first
(October 29) dealt with the AFGE issue, the lessor main-
taining that his intention in mentioning AFGE was to keep
GSA advised regarding the proposed operator's concerns
with the union. The lessor did state that the operator
and AFGE representatives had met and final construction
plans were being produced. The second (November 1)
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included the cafeteria expansion plans and requested GSA's
approval for construction to proceed. The third (also on
November 1) was a rehash about who was responsible for
the cost of the cafeteria and asserted that he lessor
had met the lease requirements.

On November 9 the lessor was given partial approval
of the cafeteria expansion plans and advised that before
full approval could be given, GSA needed total layout in-
format.on, including a seating capacity of 320. On Novem-
ber 10 the lessor sent the proposed operator the partly
approved plan and requested that the operator furnish GSA
a schedule of critical events leading up to the opening
of an initial phase (estimated for Mar. 15, 1977) and a
final phase (estimated for June 1, 1977) of the proposed
expansion. GSA's November 16, 1976, fact sheet indicated
that revised plans for the seating area were approved by
the Concessions Division and construction would soon be-
gin.

On December 13 the lessor sent GSA the approved plans
for the initial phase and a copy of the building permit.
He also indicated that the proposed operator was prepared
to start work immediately on this phase of the expansion.
In reviewing these plans, GSA noted that seating capacity
for the initial phase had been reduced by 28 seats to 104.
On January 25, 1977 the contracting officer wrote the lessor
that GSA still expected a 320-seat cafeteria and wished to
see a plan showing such by February 1, 1977.

On January 31, 1977, the lessor wrote the contracting
officer stating that GSA's delay in approving the plans
would detain the critical-events schedule for 60 days
and that with the addition of the initial phase and a
realignment of the existing seating, there were 236 seats
available at the proposed operator's facility. On March 16,
however, we found that there were only about 175 seats
available. In early April GSA officials said the pro-
posed cafeteria will not be operational before June 1977.
On May 5 GSA informed us that the proposed cafeteria
would not be available before July or August 1977.

GSA's reason for not resolving the issue

In a July 20, 1976, letter to us, GSA indicated that
the cafeteria issue lay dormant for several years because
of the number and turnover of GSA officials involved; how-
ever, GSA project files show that several of the officials
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involved had signed or prepared correspondence both in the
periods 1971-72 and 1975-76. While some of those GSA offi-cials involved left GSA, others are still with the agency
and, although not in the same positions, are in positions
of authority directly related to the mall situation.

We found no evidence of a conscious decision by GSA
officials not to resolve the cafeteria issue. While the
turnover of officials may have delayed actions, there was
a sufficient continuity of responsible officials who shouldhave been familiar with the lease terms and could have taken
action with respect to installation of a cafeteria. Fromour review of the project records and GSA's Office of In-
vestigations' reports described below, we were unable toidentify any particular reasons or GSA official responsible
for not resolving the issue.

Office of Investigations' studies

At the request of the GSA Administrator, an investi-
gation was initiated by the GSA Office of Investigations
on December 12, 1975, to determine why a cafeteria had
not been installed in accordance with the lease. The
June 30, 1976, investigation report stated that the lease
required the lessor to provide, at his expense, a full
service cafeteria in the project for the use of EPA em-
ployees. The report summarized the situation between
January 1971 and December 1975 and concluded that the
investigation found no evidence to support the lessor's
contention about a waiver, either verbal or written, inthe documentation or during interviews with present and
former GSA and EPA officials. The report also indicated
that after the Assistant Commissioner of Operating Pro-
grams' April 19, 1972, letter, GSA officials did not
vigorously press the issue for the cafeteria and efforts
were confined to negotiations with the lessor concerning
additional private food facilities. Interviews with GSA
and EPA officials connected with the project revealed
that no one had any factual knowledge of any waivers,
decisions to accept private facilities in lieu of a
cafeteria, or instructions not to pursue the provisions
of the lease. During an interview with an investigator,
the lessor said that the cafeteria requirement was waived
by GSA, but he furnished no evidence of a waiver and de-
clined to furnish a statement to GSA.

On September 23, 1976, the Director Office of Investi-
gations, directed that a followup investigation be made.
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The March 9, 1977, investigation report stated that the
contracting officers and the Assistant Commissioners of
Operating Programs were responsible for requiring the lessor
to comply with the lease provisions. The GSA officials
interviewed a second time made substantially the same state-
ments as reported on June 30, 1976. They had no factual
knowledge of any criminal wrongdoing or contract irregu-
larities.

In he followup investigation, officials who had not
been reached for the prior report were interviewed. A former
contracting officer stated that when he assumed that posi-
tion in 1973 he was not aware of the cafeteria situation
and that the problem was not brought to his attention while
he was in that position. He was succeeded in June 1974 by
the present contracting officer. A former Assistant Com-
missioner of Operation Programs stated that when he assumed
that position in June 1972, he was briefed about the issue.
He stated that his predecessor had informed him that the
lessor as planning to provide several restaurants in lieu
of the eteria required by the lease" and that "the con-
tracting ,fricer was deferring a final decision on the sub-
ject until GSA had an opportunity to study all the facts."
He indicated that he was transferred in May 1973 before
a final decision was rendered; however, he stated that in
his capacity as Assistant Commissioner of Operating Pro-
grams, he could have issued a final decision to the lessor.
Another former Assistant Commissioner of Operating Programs
stated that he believed that the lessor had not complied
with the lease provisions and that the cafeteria require-
ment was never waived, altered, or deleted.
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UNITED STATES OF AMERICA

GENERAL SERVICES ADMINISTRATION
WASHINGTON. DC 20:

Jul), 19, 1977

Honorable Elmer B. Staats
Comptroller General
United States General Accounting Office
Washington, DC 20548

Dear Mr. Staats:

As requested in Mr. F. J. Shafer's letter of May 11, we have reviewed
the draft report entitled "No Cafeteria for Federal Employees at
Waterside Mall." Our comments are attached.

As our comments indicate, the administration of the lease requirement
for the lessor to provide a cafeteria is bein9 properly handled by the
contracting officer. The draft report's recommendations coincide with
the actions being taken to protect the Government's rights. Since the
case could well end up in the courts, we are proceeding diligently
.ithin the parameters of the lease contract.

We believe that the attached comments demonstrate that the contracting
officer's actions are in accordance with the draft report's conclusions
and recommend that the draft report eliminate references to the original
lease acquisition. If you feel it is necessary, we would be hppy to
meet with you to discuss the matter further.

Sincerely,

~e W. Solomon
Administrator

Enclosure

Keep Freedom in rour Future With Il.S. Savings Bonds
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GSA Comments on GAO Draft Repot-t -
"No Cafeteria for Federal Employees at Waterside Mall"

1. Both the draft letter to Congressman Rose and the draft report
appear critical of tha ct that GSA was in contact with the lessors
prior to the issuance of the solicitation.

This does not appear to be at all germane to the subject of the inquiry
and in addition leaves the impression that the procedure is improper.
We wish to advise you that GSA is regularly in contact with all potential
lessors for all its acquisitions prior to issuing an SFO. These contacts
are routinely made in the process cf conducting market surveys to determine
what to solicit from the marketplace and on what terms. The information
developed on tne existing real estate market from these surveys is
utilized in preparing the SFO. It is a commonplace and advisable activity
of the real estate business to take "listings" of available real property
and discuss the property with a broker, agent, or owner well before any
procurement actions are taken.

GSA recognizes the prudence of market surveys prior to issuing SFO's
and has included this in its handbook (PBS P i600.1). Paragraph 14a(l)b
of Chapter 3 states that the survey should be made by "consultation with
realtors, brokers, managers, owners" along with physicAl inspection of
the property and ascertaining probable cost of the space.

Having taken this proper action in the procurement of space for PA,
GSA discovered that there were only two facilities in the entire
Washington Metropolitan Area of sufficient size to house EPA; namely,
Waterside Mall and L'Enfant Plaza. The SFO that was issued had a
delineated area of Southwest Washington, D.C., ..rich contained both of
these locations. GAO's apparent misunderstanding of the purpose of a
market survey underscores their statement that the delineated area of
Southwest "affected both the level and degree of competition for
space." This could only be true if GSA overlooked an available half
million square foot building during its market survey. It is, however,
the very purpose of a market survey to prevent such errors in the
procurement process.

2. We are inclined to agree with the tenor of your report which indicates
that the prior administration did not pursue this matter with sufficient
diligence. It should have ben resolved long ago.

3. We believe the draft report presents an oversimplified picture of
the situation and is somewhat optimistic with respect to our legal
rights to obtain a cafeteria and damages. Nevertheless, we are currently
withholding rent and are reinstating the case before the Board of Contract
Appeals where opposing arguments will be thoroughly aired.
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PRINCIPAL OFFICIALS

RESPONSIBLE FOR ADMINISTERING ACTIVITIES

DISCUSSED IN rHIS REPORT

Tenure of office
From To

ADMINISTRATOR OF GENERAL SERVICES:
Joel W. Solomon May 1977 Preseni
Robert T. Griffin (acting) Feb. 1977 Apr. 1977
Jack Eckerd Nov. 1975 Feb. 1977
Arthur F. Sampson June 1973 Oct. 1975
Arthur F. Sampson (acting) June 1972 June 1973
Rod Kreger (acting) Jan. 1972 June 1972
Robert L. Kunzig Mar. 1969 Jan. 1972

COMMISSIONER, PUBLIC BUILDING
SERVICE:

James B. Shea, Jr. June 1977 Present
Tom L. Peyton (acting) May 1977 June 1977
Nicholas A. Panuzio Sept. 1975 Apr. 1977
Walter Meisen (acting) Oct. 1974 Sept. 1975
Larry F. Roush Aug. 1973 Oct. 1974
Larry F. Roush (acting) Jan. 1973 Aug. 1973
John F. Galuardi (actinq) July 1972 Jan. 1973
Arthur F. Sampson Mar. 1970 June 1972

REGION III ADMINISTRATOR:
John F. Galuardi July 1974 Present
George Perryman July 1972 June 1974
John F. Galuardi Oct. 1970 June 1972
William Badger Sept. 1969 Sept. 1970

(945132)
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