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The Railroad Revitalization and Regulatory
Reform Act of 1976 provides that no person
shall be discriminated against in any program
or activity funded through financial assistance
under the act. The Federal Railroad Adminis
tration is responsible for carrying out these
provisions. The act also directed the establish-
ment of a minority resource center to help
minority-owned businesses participate in the
business generated from maintaining, rehabili-
tating, restructuring, improving, and revital-
izing the Nation's railroads.

This report to the Chairman, Subcommittee
on Transportation, House Committee on Ap-
propriations, and Congressman Bennett M.
Stewart concludes that the Federal Railroad
Administration has not adequately implemen-
ted the nondiscrimination provisions of the
act. For example, financial assistance was
granted 1o a number of recipients before the
required atfirmative action plans were approv-
ed, and some plans still have not been approv-
gd. The Administration also has not system-
atically monitored recipients’ progress toward

established goals. The Administration has in- ‘
(tiated actions which can improve its effec-
tiveness.
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The Honorable Robert B. DuncanV/ﬁ {}lQ/ f (/,
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Chairman, and the Honorable XS / x
Bennett M. Stewart,- Subcom- } Lo
mittee on Transportation &y P
Ccommittee on Appropriations AL (
House of Representatives ”9 pﬁ?’““,

!
This is our report on the Federal Railroad Administra- mjyg
tion's implementation of the prov151ons of section 905
(nondiscrimination) and its activities under section 906
(Minority Business Resource Center) of the Railroad Rev1tal
ization and Regulatory Reform Act of 1976. iidi

As discussed with your offices, we did not make our own
evaluation of the Minority Business Resource Center's ac-
tivities because of a recent evaluation made by a consulting
firm under contract with the Federal Railroad Administration.
The executive summary of the firm's report is included in
appendix III of our report, and we are furnishing a complete
copy of the firm's report to your offices. (L %L/

We have guestions concerning the legality of two mat- Vi
ters discussed in the report: j

--Would it be legal for the Small Business Admin-
istration to provide matchlng funds for the funds
invested by the Center in minority enterprise small
business investment companies? (See p. 25 of the r \VW“
report.) . %éz q

--Can the principal architect and engineering con-
tractor on the Northeast Corridor Improvement \//
project be given the responsibility to review and
monitor the affirmative action plans for the other pr
contractors on the project? (See p. 7 of the
report.)

These guestions are being referred to our Office of the /5 (
General Counsel and, as discussed with your offlces, wqu 0})‘3P
will prpv1de you w;;? a response at a later date.
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As requested by your offices, we did not obtain written
comments on this report, but we did discuss the report with
officials of the Federal Railroad Administration. Their
views were considered, where appropriate.

As arranged with your offices, we are sending copies
of this report to the Director, Office of Management and
Budget; the Secretary of Transportation; various Senate
and House committees; Members of Congress; and other in-
terested parties.

A [V

Comptroller General
of the United States




COMPTROLLER GENERAL'S REPORT
TO THE CHAIRMAN, SUBCOMMITTEE
ON TRANSPORTATION, HOUSE COM=-
MITTEE ON APPROPRIATIONS AND
CONGRESSMAN BENNETT M.
STEWART

DIGEST

W — - oo ——

HOW THE LAW TO PREVENT DIG-
CRIMINATION AND ENCOURAGE
MINORITY PARTICIPATION IN
RAILROAD ACTIVITIES IS
BEING IMPLEMENTED

The Federal Railroad Administration has not

effectively implemented the nondiscrimination
provisions of the Railroad Revitalization and
Regulatory Reform Act 1976, but it has initi-
ated actions which can improve its effective-

ness.

Section 905 of the act provides that no person
shall be discriminated against under any pro-
gram or activity funded under the act because
of race, color, national origin, or sex. The
act authorizes the Secretary of Transportation
to carry out this provision and the Secretary
has delegated the responsibility to the Federal

Railroad Administration.

(See p. 1.)

Section 906 of the act directed the Secretary

of Transportation to establish a minority
resource center to carry out a wide range of
programs to help minority entrepreneurs and busi-
nesses to participate in business opportunities

related to maintaining,

rehabilitating, re-

structuring, improving, and revitalizing the
Nation's railroads. The Minority Business
Resource Center was set up in the Federal
Railroad Administration to carry-out this pro-

vision. (See p. 1.)

IMPLEMENTATION OF SECTION 905

Under the Federal Railroad Administration's
regulations, recipients of Federal financial
assistance, and certain of their contractors
and subcontractors, are required to take af-
firmative action to insure that minority per-
sons and businesses have a fair opportunity
to participate in employment and contractual
opportunities resulting from the assistance.

Tear Sheet. Upon removal, the report .
cover date should be noted hereon. 1
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The types of Federal assistance which are
subject to the regulations include

~--purchase of redeemable preference
shares or trustee certificates of rail-
roads for rehabilitation and improve-
ment financing;

--guarantee of obligations, the proceeds
of which will be used to acqguire, reha-
bilitate, or improve rail facilities
or equipment;

~--grants or contracts to implement the
Northeast Corridor Improvement Project;

--purchase of securities of the Consoli-
dated Rail Corporation (Conrail);

-«grants to States for rail freight
assistance programs; and

--grants to the National Raillroad Pas-
senger Corporation (Amtrak). (See
p. 3.)

The Federal Railroad Administration organiza-
tions which administer the provisions of sec-
tion 905 are to (1) review and approve recip-
ients' affirmative action plans before financial
assistance is granted, (2) monitor recipients'
progress toward the goals established, and

(3) investigate complaints. (See p. 4.)

The Federal Railroad Administration has not
adequately carried out its responsibilities
under section 905:

--Financial assistance was granted to
recipients before their affirmative
action plans were approved, and as of
December 14, 1979, plans had not been
approved for 10 States, Conrail, Amtrak,
and the three major contractors (exclud-
ing Amtrak) working on the Northeast
Corridor Improvement Project. (See
pp. 7, 8, and 12.) ‘

--The Administration has not systemati-

cally monitored recipients' progress.
(See pp. 5 and 14.)
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--Two of the eight railroads receiving
assistance have not submitted required
reports on procurements from minority
businesses. (See p. 13.)

--Additional efforts are needed to assure
that claimed minority businesses are
eligible. (See p. 14.)

~-The Administration's policies and pro-
cedures relating to the goal for minor-
ity procurements and the reguirement
for recipients to monitor the progress
of their contractors and subcontractors
need to be clarified. (See p. 16)

The Federal Railroad Administration has initi-
ated a number of corrective actions which
should improve its implementation of the sec-
tion 905 provisions, if properly implemented.
For example it has set up a schedule for mon-
itoring employment progress made by the States.
(See pp. 9 and 13.)

GAO recommends to the Secretary of Transporta-
tion that (1) the Department of Transportation
monitor the Federal Railroad Administration's
compliance with its regulations to insure that
assistance is not granted until the applicants'
affirmative action plans have been approved and
(2) the Federal Railroad Administration estab-
lish, and disseminate to all recipients, clear
policies and procedures on requirements relat-
ing to contracting. (See p. 20.)

b

MINORITY BUSINESS RESOURCE CENTER"

The Center has only a small in-house staff.
Its major functions are carried out under
contracts totaling $13 million with consult-
ing firms, non-profit organizations, and trade
associations, and an agreement with the De-
partment of Commerce. (See p. 23.)

Through fiscal year 1980, the Congress has
appropriated acout $35.5 million for the
Center and another $0.9 million has Dbeen
transferred from other Department of Trans-
portation programs. At the end of fiscal
year 1979, the Center had obligated 3518.0
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million 2£f the $26.1 million appropriated
through fiscal year 1979. The Center did not
begin to implement its financial assistance
programs for minority businesses until fiscal
year 1979 and, as a result, much of the funds
appropriated in prior years were carried over
unobligated to subsequent years. Parts of the
financial assistance program, the development
of a minority-owned surety company and a small
business lending company, still have not been
implemented. (See p. 23.)

Because of a recent evaluation of the Center's
operations by a consulting firm hired by the
Federal Railroad Administration, GAO did not
make its own evaluation of the Center's pro-
gram and accomplishments. The consulting firm
found numerous problems that were inhipbiting
progress and recommended many corrective ac-
tions. (See pp. 1 and 22.) The executive
summary of the consulting firms's report is
included in appendix III.

The requesters asked GAO not to hold up the
report to obtain agency comments oecause

agency reactions to GAO's conclusions and re-
commendations could be obtained during upcom-
ing appropriations hearings. GAO discussed the
facts presented in the report with officials of
the Federal Railroad Administration and the
Administration's suggestions were considered,
where appropriate.

iv
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CHAPTER 1

INTRODUCTION

Oon august 3, 1979, the Chairman, Subcommittee on Trans-
portation, House Committee on Appropriations, and Congress-
man Bennett M. Stewart, asked us to review the activities
of the Secretary of Transportation and the Administrator
of the Federal Railroad Administration (FRA) under sections
905 and 906 of the Railroad Revitalization and Regulatory
Reform Act of 1976 (4R Act) (Public Law 94-210). (See app.
I.) In subsequent meetings, we agreed to concentrate our
work on how FRA implements section 905 and, with respect
to the minority resource center authorized by section 906,
that we would not make our own evaluation of the Center's
program and accomplishments because a consulting firm had
recently evaluated the Center.

BACKGROUND

Section 905 of the 4R Act provides that no person
shall; on the grounds of race, color, national origin, or
sex: be excluded from participation in, or denied the bene-
fits of, or be subjected to discrimination under any pro-
gram or activity funded in whole or part through financial
assistance (including obligation guarantees) under the act.
The act authorizes the Secretary of Transportation to pre-
scribe such regulations and take such actions as are neces-
sary to monitor, enforce, and affirmatively carry out the
purposes of section 905, The Secretary has delegated the
responsibility for implementing the provisions of section
905 to FRA.

Section 906 of the 4R Act directed the Secretary to
establish a minority 1/ resource center authorized to:

-~-Establish and maintain, and disseminate information
from, a national information clearinghouse for mi-
nority entrepreneurs to furnish information about
business opportunities that involve maintaining,
rehabilitating, restructuring, improving, and revi-
talizing the Nation's railroads.

--Assist minority entrepreneurs and businesses in
obtaining investment capital and debt financing.

1/Under section 906, "minority" includes women.



--Conduct market research, planning, economic and
business analyses, and feasibility studies to
identify such opportunities.

--Design and conduct programs to encourage, promote,
and assist minority entrepreneurs and businesses
to secure contracts, subcontracts, and projects
related to maintaining, rehabilitating, restruc-
turing, improving, and revitalizing the Nation's
railroads.

--Develop support mechanisms, including venture cap-
ital, surety and bonding organizations, and manage-
ment and technical services which will enable mi-~
nority entrepreneurs and businesses to take advan-
tage of business opportunities related to maintain-
ing, rehabilitating, restructuring, improving, and
revitalizing the Nation's railroads.

--Participate in and cooperate with all Federal and
other programs designed to provide financial, man-
agement, and other forms of support and assistance
to minority entrepreneurs and businesses.

Section 906 provides that the Center have an advisory
committee of five people appointed by the Secretary from
lists of gualified individuals recommended by minority dom-
inated trade associations in the minority business community.

FRA established the Minority Business Resource Center
(MBRC) to carry out the provisions of section 906.

SCOPE OF REVIEW

We made our review primarily at FRA's headquarters in
Washington, D.C. We examined records, documents, and files
and talked with FRA officials. Additional information
was obtained from officials of several States and one of
the financially troubled railroads.

We also met with an official of the consulting firm
FRA hired to evaluate MBRC and reviewed some of his records
to evaluate the reasonableness of the approach and the
scope of work used in the firm's evaluation.

We spoke with a representative of the Office of the
Inspector General, Department of Transportation, and checked
its audit plans; there were no reviews of the sections 905
and 906 programs, except for one inquiry into a specific
guestion, and no reviews are planned in the immediate future.



CHAPTER 2

IMPLEMENTATION OF SECTION 905 (NONDISCRIMINATION)

To Gate, FRA has not effectively implemented the pro-
visions of section 905, but it has initiated some actions
which have the potential for improving its effectiveness.

FRA REGULATIONS AND POLICIES

Under FRA's requlations implementing section 905 (49
C.F.R. 265), recipients of Federal financial assistance and
certain of their contractors and subcontractors are required
to take affirmative action to insure that minority persons
and minority businesses have a fair opportunity to partic-
ipate in employment and contractual opportunities resulting
from activities funded by such assistance. The regulations
specify that the following assistance programs are subject
to these regquirements:

amounts obligated
Assistance program fiscal years 1977-79

(millions)

Purchase of redeemable pre-
ference shares or trustee cer-
tificates of railroads for re-
habilitation and improvement
financing. $ 387.0

Guarantee of obligations, the
proceeds of which will be used
to acquire, rehabilitate, or
improve rail facilities or
equipment. a/ 377.4

Grants or contracts made to im-
plement the Northeast Corridor
Improvement Project (NECIP). 972.8

Loans made by the United States
Railway Association. b/ 325.9

Purchase of securities of the
Consolidated Rail Corporation
(Conrail). 2,164.7

Grants to States or local or
regional authorities for rail
continuation service. 112.8



Amounts obligated
Assistance program fiscal vears 1977~79

(millions)

Grants to States for rail
freight assistance programs. 91.8

Grants for planning, pre-
serving, and converting rail
passenger terminals of his-
torical or architectural
significance.

Grants to the National Rail-
road Passenger Corporation
(Amtrak). 2,222.6

Total c/ $6,655.0

a/Represents the amount of railroad obligations FRA has
guaranteed. These guarantees will not result in
an obligation of Federal funds unless the borrowers
fail to make their payments.

b/Includes $308.6 million used to defray obligations of
the bankrupt railroads which were reorganlzed into
Conrail. The costs had been incurred prior to the con-
veyance of the rail properties to Conrail in April 1976,
but payments were not made until later.

c/Includes $377.4 million in guarantees which FRA has
not obligated. (See note a.)

The employment and contracting provisions of the
section 905 regulations are administered by two separate
organizations within FRA. The Office of Civil Rights (OCR)
handles employment and MBRC handles contracting. Their
primary responsxbllltles are reviewing and approv1ng
recipients' affirmative action plans (AAPs) prior to the
granting of financial assistance, monitoring recipients'
progress toward the goals established, and investigating
complaints against recipients or thelr contractors or sub-
contractors.

FRA regulations require that applicants for financial
assistance have their AAPs reviewed and approved by FRA
as a precondition of receiving the requested financial aid.
Recipients who had already entered into an agreement or who
were already receiving financial aid before the regulations
were issued had to submit their AAPs for review and approval



within 60 days after the regulations became effective
(January 17, 1977).

In addition to developing, maintaining, and obtaining
approval for their own AAPs, recipients are required to
check on the AAPs of their contractors and subcontractors
who receive awards of $50,000 or more. 1Initially, the re-
cipients have to obtain written assurance that the contrac-
tors and subcontractors have developed and will maintain
an AAP. Later, as the contract work progresses, the recip-
ients have to monitor the practices of the contractors and
subcontractors to determine whether they are complying with
FRA regulations.

EMPLOYMENT PROVISIONS OF THE
SECTION 905 REGULATIONS

FRA has not approved AAPs for all recipients prior to
the granting of assistance, as required by its regulations,
and has not adeguately monitored recipients' compliance
with those regulations. FRA, however, has initiated ac-
tions which, if properly implemented, should correct the
situation.

FRA's regulations require that each recipient of fi-
nancial assistance develop and maintain an AAP which details
the recipient's plan to implement and maintain a program
to insure that persons are not discriminated against because
of race, color, national origin, or sex. FRA reguires
that the AAP contain such information as an identification
and analysis of problem areas inherent in minority employ-
ment and an evaluation of opportunities for use of minority
group personnel. The regulations further provide that in
situations where minority employees have not been employed
in proportion to the percent of minority employees in the
work force in the geographic area where the recipient is
located, the AAP should establish specific goals and time-
tables to use them in that proportion. )

How FRA implements the employment
provisions of the section 905 requlations

OCR is responsible for a number of programs relating
to the employment of minority and handicapped individuals,
including FRA's internal equal employment opportunity pro-
gram and the section 905 provisions. When the section 905
requlations became effective, OCR had four staff members--
three professionals and one clerical. There was no work
program for the section 905 work.



OCR assigned one professional staff member to the sec-
tion 905 work, which includes reviewing, approving, and
monitoring affirmative action programs for 49 States, 1/
eight financially troubled railroads which have received
assistance, Conrail, Amtrak, and NECIP. Even though the
section 905 program was new, the employee was given no
special training or any leadtime to work into the program.

Since then, the total number of employees in OCR has
fluctuated. Most of the time there have been two staff
members working on the section 905 AAPs and from May 1978
to May 1979, there were three staff members on section 905
work.

FRA has implemented section 905 differently for the
various types of recipients.

Financially troubled railroads

OCR originally had the General Services Administration
(GSA) perform some of the functions related to the AAPs for
the financially troubled railroads.

Under the provisions of Executive Order 11246, Septem-
ber 24, 1965, GSA had responsiblity for assuring that rail-
road contractors complied with the equal employment oppor-
tunity requirements of their Government contracts. Because
the 4R Act requirements had similar objectives, FRA and
GSA decided to participate in an arrangement providing for
cooperation in implementing the regulations. The memoran-
dum of understanding with GSA was never signed but it be-
came effective shortly after FRA's section 905 regulations
went into effect.

Under the memorandum of understanding, GSA reviewed
the railroads' AAPs and recommended to FRA whether the AAPs
should be approved. FRA generally did not issue a separate
approval notice to the railroads. When GSA found problems
with an AAP, it notified FRA of the problems and recommended
actions for FRA to take. GSA also monitored the railroads'
programs for compliance with regulations. GSA, however,
retained almost all of the railroads' records, including
the AAPs and all related data. Therefore, OCR did not
see the railroads' records and never really knew the
extent or quality of GSA's reviews and monitoring. Later,

l/Hawaii does not receive Federal assistance under the
4R Act.



when the FRA/GSA agreement ended, GSA kept all of the
railroads' section 90% records.

The agreement between FRA and GSA ended in October 1978
because Executive Order 12086, October 5, 1978, amended Ex-
ecutive Order 11246 and transferred to the Department of
Labor primary responsibility for the enforcement of the
egual employment opportunity provisions of the earlier Ex-
ecutive order. At that time, OCR reassumed its duties
under section 905.

During the past year, FRA formally and informally asked
Labor to use its new authority under Executive Order 12086
to conduct reviews of the railroads' compliance with regula-
tions and established goals. Labor had not decided as of
pecember 31, 1979, whether it would help FRA. OCR has
conducted compliancz reviews of four of the eight railroads
receiving Federal assistance. OCR made a desk audit of one
railroad and onsite visits to two railroads. One railroad
had both a desk audit and an onsite review.

NECIP contractors

The responsibility for reviewing and monitoring the
AAPs for the prime contractors on NECIP has been split. FRA
reviewed and approved the AAP for NECIP's principal architect
and engineering contractor, and that contractor has the re-
sponsibility for reviewing and monitoring the AAPs for the
NECIP activities ¢of the other three prime contractors, in-
cluding Amtrak.

amtrak's AAPs (see following section) each included a
section covering Amtrak's NECIP activities. The principal
architect and engineering contractor reviewed the March 1377
AAP and the March 1979 draft aAP. In April 1979, the con-
tractor told FRA that Amtrak's AAP was unsatisfactory.

On June 19, 1979, the architect and engineering contrac-
tor recommended to OCR that the AAP for one of the other
NECIP prime contractors be approved, but OCR did not do so
because of an oversight. The remaining contractor had not
submitted an AAP for its NECIP activities as of January 14,
1980, although it was sent a reminder of its obligation to
do so on August 28, 1979. The contractor official respon-
sible for preparing an AAP told us that he will check to
determine what needs to be done.

The principal architect and engineering contractor
developed its own monitoring procedures and reporting
plan. OCR's files show that the contractor filed periodic



consolidated status reports on all of the NECIP contractors'
action programs, including its own. OCR staff members said
that the contractor is monitoring the other contractors,

but while the OCR files contain statistical type information
on the contractors, they do not contain information on what
the contractor is actually doing to monitor the other con-
tractors' progress.

States, Conrail, and Amtrak

OCR retained responsibility for reviewing, approving,
and monitoring the AAPs for the States, Conrail, and Amtrak
(except as noted above for Amtrak's NECIP activities).

OCR did not approve the AAPs for all of the States before
they received financial assistance, and OCR still has not
approved the AAPs for seven States, Conrail, and Amtrak.

OCR records show that 48 States sent AAPs and almost
all came in between April and June 1977. As of December
14, 1979, OCR had not received an AAP for Alaska.

The following table summarizes the length of time it took
OCR to approve the AAPs for the 48 States which had sub-
mitted them. '

Number Percent

Approved within 4 months 24 50
Approved within 8-11 months 3 7
Approved within 12-20 months 15 31
Not approved as of December
14, 1979 6 12
Total 48 100

H

The seven States that did not have approved AAPs are
Alaska, North Carolina, South Carolina, Georgia, Michigan,
Pennsylvania, and Rhode Island, all of which have received
FRA funds. Additional information on the AAPs for these
seven States is shown in appendix II.

Many other States, particularly those whose AAPs were
approved 12 to 20 months after submission, probably received
FRA funds prior to AAP approval. OCR, however, did not know
when funds were given to the States or the amount of funds
released.

Conrail's and Amtrak's AAPs have also not been approv-
ed. Conrail submitted 148 separate AAPs to OCR; one for
each Conrail organizational unit. OCR records did not show
when Conrail's AAPs were submitted, but staff members said



the AAPs were never reviewed by anyone in OCR because the
staff did not have the time to do so.

Amtrak submitted an AAP in March 1977 which covered
its NECIP activities as well as its other operations, but
the AAP was not approved because OCR found that it lacked
sufficient information and did not respond to FRA's section
905 regulations. In March 1979, Amtrak submitted an
updated draft AAP which was divided into two parts; an
amtrak corporate plan and an Amtrak Northeast Corridor
plan. OCR obtained a final version of the AAP in December
1979. OCR began an onsite review at Amtrak in November
1979; the onsite work was later suspended temporarily
but was resumed the middle of January 1980.

OCR also did not adequately monitor the progress made
by the States, Conrail, and Amtrak. OCR's records show that
from 1977 through most of 1979, staff members conducted
onsite compliance reviews in four States. OCR did not
prepare reports on its monitoring activities, except where
deficiencies were found. The remaining 45 States, Conrail,
and Amtrak were never monitored. The current director of
OCR, who was appointed in September 1979, said that she did
not know with certainty why more monitoring was not done,
but believes it was because of limited and insufficiently
experienced staff members.

Recipients' contractors and subcontractors

FRA regulations require the recipients of FRA funding
to obtain written assurance that their contractors and sub-
contractors receiving $50,000 or more have AAPs and to
monitor those AAPs. With the exception of NECIP, as noted
above, OCR does not know if these regulations are being
followed. OCR did not give the recipients any quidance or
guidelines to use in carrying out their section 905 respon-
sibilities and, since OCR has only monitored these organiza-
tions on a limited basis, OCR does not know what they have
done.

Conclusions and corrective actions being taken

OCR has not adequately carried out its section 905
responsibilities but is currently undergoing extensive
change. In September 1979, a new director was appointed
and since then many actions have been initiated to correct
OCR's problem areas, particularly with respect to staffing
and monitoring.



The actions that OCR, under its new director, has
taken include:

--Requesting the Administrator of FRA for nine ad-
ditional professional and two additional clerical
staff positions. 'OCR was authorized two temporary
staff members and will be given approval for per-
manent slots when budget allocations permit.

--Notifying all of the States, Conrail, and Amtrak to
submit updated AAPs to OCR.

--Setting up a monitoring schedule to assure that all
49 States will have compliance reviews by the end of
calendar year 1980. The railroads were not schieduled
for compliance reviews because OCR does not yet know
if the Department of Labor will agree to assume this
function.

--Arranging and starting an onsite compliance review
of most of the Amtrak units.

--Beginning to review Conrail's AAPs.

--Instructing staff members to prepare written reports
of all compliance reviews.

In addition, FRA began to work under a memorandum Of
understanding with the Federal Highway Administration and
the Urban Mass Transportation Administration. Under the
terms of the agreement, the three agencies will conduct
joint monitoring reviews in those States where they can.
The joint agreement was undertaken to eliminate duplication
and to provide coordinated and uniform implementation and
monitoring of State AAPs.

The new director of OCR stated that she plans to make
additional changes in the future which should further im-
prove the section 905 program. Some examples of these
planned changes are:

--Developing guidelines for financial recipients to use
when monitoring their contractors and subcontractors,

--Restoring to OCR total responsibility for reviewing,
approving, and monitoring the AAPs for the NECIP
prime contractors.

--Instituting an arrangement so that OCR would be
notified immediately whenever recipients came

10



in for supplemental funding. The notification would
allow OCR to see if the applicant's AAP was approved
and being maintained.

We believe that FRA could adequately implement its sec-
tion 905 employment program if the proposed corrective
actions are properly implemented.

CONTRACTING PROVISIONS OF THE
SECTION 905 REGULATIONS

FRA's administration of the contracting provisions of
the section 905 regulations could be improved by correcting
the following problems:

--In some cases, FRA has not approved AAPs before pro-
viding financial assistance or awarding contracts
under NECIP. Some AAPs still have not been approved.

-~Some railroads have not submitted required reports
on procurements from minority businesses.

--MBRC has not systematically monitored recipients' im-
plementation of their AAPs, including verification
of reported procurements from minority businesses.

~-Additional efforts are needed to assure that claimed
minority businesses are eligible businesses.

~--Policies and procedures need to be clarified.

FRA's regulations provide that an AAP shall include the
following:

--Identification of the actions planned to solve the
problem areas inherent in the use of minority
businesses.

--Details on proposed contracts in excess of $10,000
in connection with activities funded in whole or
in part with financial assistance.

--Analysis of contract awards to minority businesses
in the past year, including the nature of the goods
and services, the dollar amounts, and the percent
of such purchases to the total procurement activity.

--Plang to insure that minority businesses are given
the opportunity to do business, including desig-
nating a liaison officer and setting a goal for the
use of minority businesses, where appropriate.
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The BAP requirements are the same for State and rail-
road recipients except that States receiving only planning
funds are reqguired to prepare a less detailed plan. Ac-
cording to the Chief of MBRC's Affirmative Action Branch,
participation by minority businesses is unlikely where
States receive funds only for planning their State rail pro-
grams. Prior to August 1979, most States receiving funds
were planning States. In August and Septemper, 24 of the
States (referred to as "program" States) received grants
for rehabilitation and/or substitute service projects, for
which complete AAPs are regquired.

Approval of AAPS

As of December 14, 1979, the financially troubled rail-
roads receiving assistance, Conrail, and Amtrak had approved
AAPS.

Of the 49 States for which funds had been obligated,
46 had fully approved AAPs while three had only contingently
approved AAPs-~-Delaware, Maryland, and Virginia. The status
of the latter three States--which are program States--is
discussed in appendix II. Seven of these States had been
awarded program funds 1 or 2 months before their AAPs were
approved. The Director of FRA's Office of State Assistance
told us that she had approved the commitments of funds for
these States only after she had found that approval of their
AAPs was imminent. She said that the grants had to be ap-
proved by the end of fiscal year 1979 or else the States
involved would have lost the funds for that year. Eignteen
of the States had also received planning funds before their
AAPS were approved.

The AAP for NECIP and NECIP's principal architect and
engineering contractor had not been approved as of January
10, 1980. NECIP's affirmative action officer told us that
the development of an affirmative action program is the
responsibility of the project's principal architect and
engineering contractor. He said that a draft program had
been developed and delivered to MBRC at the end of calendar
year 1978. In March 1979, a working group made up of re-
presentatives of NECIP, the contractor, and MBRC reviewed
the program and agreed on the final form; however, there
is no documentation on such an agreement.

According to an attorney in FRA's Office of General
Counsel, the AAP for NECIP must be revised to incorporate
the provisions of Public Law 95-507 because NECIP is a
Federal procurement program. Public Law 95-507, October
24, 1978, which amended the Small Business Act, contains
a number of provisions that differ from those of section
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905 and the FRA regulations implementing section 905.
Public Law 95-507 establishes an affirmative action pro-
gram for the benefit of small and disadvantaged businesses
and reqguires each Federal agency having procurement powers
to establish an Office of Small and Disadvantaged Business
Utilization that will be responsible for implementing the
newly established program. The Department of Transporta-
tion's proposed regulations were issued for comment on

May 17, 1979, bput the regulations had not been issued in
final form as of January 10, 1980.

MBRC has no record of whether the other two major
contractors (excluding Amtrak) working on NECIP ever sub-
mitted, or received approval of, their AAPs. The Chief
of MBRC's Compliance, Evaluation, and Monitoring Division
said that this was an oversight and that the contractors
would be advised of the reguirement for AAPs.

Reports on minority business procurements

Recipients, other than States, are regquired to submit
monthly reports of their procurements from minority busi-
nesses. Two railroads--the Columbus and Greenville and the
Boston and Maine--have not submitted these reports and the
reports for NECIP have been few and far between.

The Chief of MBRC's Compliance, Evaluation, and Mon-
itoring Division said that he did not know why the two rail-
roads did not submit the required reports. He said he will
have a staff member check into the situation at the Columbus
and Greenville and then take appropriate action. For the
Boston and Maine, he said that a visit has been scheduled
for the near future, at which time the reports will be
discussed.

According to MBRC records, through September 1979 NECIP
had submitted a report only for March 1979. The Chief of
MBRC's Evaluation and Monitoring Branch said he 4id not Kknow
why reports were not being submitted by the project but that
he would take action to see that NECIP starts submitting
them. NECIP's affirmative action officer said that he
thought the required monthly reports were submitted to MBRC.
He furnished us a copy of NECIP's most recent report which
was cumulative through October 1979 and told us that a
copy was also sent to MBRC.

The States will be required to submit gquarterly pro-

curement reports starting in January 1980; they had not
been required to submit reports previously. (See p. 17.)

13



Monitoring

MBRC did not systematically monitor recipients’
activities.

According to the Chief of MBRC's Evaluation and Mon-
itoring Branch, he monitors primarily by reviewing and,
where appropriate, guestioning the railroads' procurement
reports because he does not have sufficient staff to make
onsite visits. He said that MBRC plans to visit the rail-
roads next year to review the reliability of their reporting
systems and assess progress toward the goals established
in their AAPs. The Chief of MBRC's Compliance, Evalu-
ation, and Monitoring Division told us that during 1879 he
had visited Conrail, Amtrak, and the financially troubled
railroads in the Chicago area (the Chicago visits were
primarily in response to a complaint by minority vendors)
to discuss their affirmative action programs and to spot
check their files to ascertain whether they had obtained
certifications of minority business eligibility from firms
whose contracts were being counted in their statistics.
However, he could not furnish any documentation on these
monitoring visits. Also, MBRC does not have a schedule
for future monitoring visits or guidelines on what is
to be done during such visits.

Under one of the MBRC contracts for carrying out its
functions (see p. 23), there are representatives stationed
at Conrail and Amtrak and one in Chicago to cover the four
railroads there. These representatives provide a form of
monitoring since they are responsible for screening all pro-
curements by those recipients to assure that minority busi-
nesses have been given an opportunity to participate.

MBRC has initiated action to develop a systematic mon-
itoring system. In June 1979, MBRC assigned one of its
contractors the task of developing a system for onsite
visits and monitoring recipients' compliance.

Eligibility of minority businesses

MBRC's efforts to verify the eligibility of minority
businesses being used by recipients consist of (1) requir-
ing recipients to obtain certifications from the minority
businesses they buy from and (2) investigating the eligi-
bility of minority businesses in response to complaints
from recipients, the public, or other businesses. MBRC's
Executive Director (until January 4, 1980) and the Chief
of the Compliance, Evaluation, and Monitoring Division told
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us that the Chicago railroads had recertified their minority
businesses earlier this year (after a complaint by minority
businesses in the Chicago area) and this resulted in a drop
in procurements from women-owned firms from about 81 percent
of total minority procurements to about 50 percent. The
Chief of the Compliance, Evaluation, and Monitoring Division
said that he had not had enough staff to do more work on
eligibility.

In our recent report "Minority Firms on Local Public
Works Projects--Mixed Results" (CED-79-9, Jan. 16, 1979),
we concluded that the questionable eligibility of minor-
ity firms had been a persistent problem for the Economic
Development Administration. 1In a special Administration
investigation, a substantial number of claimed minority
firms were found to be not bona fide minority firms. An
analysis of the documentation one of the Administration's
field teams used indicated that the primary reasons
why firms were declared non-bona fide were:

--Minority members did not participate enough in man-
agement of the firm, or the firm was established
as part of a contractor to meet minority firm
use reqguirements.

~--The businesses' minority members did not actually
gualify as minorities.

--Minority firms subcontracted most of the work to
nonminority subcontractors.

There have also been recent reports in the news media
about the guestionable eligibility of minority firms in-
volved in other Government efforts to help minority busi-
nesses.

Because of the obvious importance of the eligibility
of minority firms to the objectives of sections 905 and 906
of the 4R Act and the prevalence of problems with the eli-
gibility of minority firms, we believe that MBRC needs to
establish a system for periodically verifying the eligi-
bility of minority firms.

MBRC has begun to take action in this area. In June
1979, it assigned to one of its contractors the task of de-
veloping and implementing procedures to determine the eli-
gibility of minority business firms. It has also developed
a step-by-step methodology for conducting onsite reviews
to verify eligibility. FRA's Office of General Counsel
is reviewing the proposed methodology.
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Policies and procedures should be clarified

Some of MBRC's policies and procedures have not been
adeguately developei or clearly and uniformly disseminated
to the recipients. As a result, the MBRC program may not
be operating as effectively as it should. The areas in
guestion related to

--the dollar base to which the minority procurement
goal of 15 percent should be applied for recipients
and contractors,

--monitoring criteria for recipients and contractors,

--State reporting reguirements, and

--recertifications for minority businesses.

Minority business procurement goal

On September 16, 1977, the Secretary of Transportation
announced a goal of 15 percent participation for minority
businesses for recipients of financial assistance under the
4R Act and their contractors.

MBRC's Executive Director and the Chief of the Compli-
ance, Evaluation, and Monitoring Division told us that the
15 percent goal is not applied to only procurements made
with Federal funds, but to all purchases made by the rail-
roads, which results in a higher minority procurement goal.
They said that it is clear that the goal is intended to be
applied to total procurements, however, they were unable
to document their position. They said that the railroads
have accepted MBRC's position. Our review of MBRC's files
showed, however, that a number of the railroads questioned
the applicability of the 1l5-percent goal to total procure-
ments. On the other hand, the Chief of MBRC's Affirmative
Action Branch stated that the 15-percent goal for contrac-
tors and State recipients applies only to their procurements
in connection with the federally supported project or ac-
tivity in which they are involved.

These interpretations are not made clear in the FRA
regulations or in the material sent to recipients. The reg-
ulations and material sent to the recipients state that an
affirmative action program must be developed which meets the
requirements of the regulations but do not specify the base
to which the 15-percent goal should be applied.
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The differences in the definition of the dollar base of
procurements could have a large impact on attempts to estab-
lish goals and measure progress for minority contracting.
For example, if a railroad made procurements with Federal
funds totaling $10 million, its minority procurement goal
would be $1.5 million if the Federal funds were used as the
base. On the other hand, if the same railroad's total pro-
curements from all sources of funds were $100 million, then
its goal would be $15 million if total procurements were the
base. If that same railroad had actually made $2 million
in procurements from minority businesses, it would have
exceeded its goal under the first assumption but would
not have come close to its goal under the second assumption.

Recipient and contractor monitoring

MBRC requires recipients and contractors to monitor the
activities of their contractors and subcontractors who re-
ceive awards of more than $50,000. The requirement for re-
cipients' monitoring is explicitly stated in the regulations
and, according to MBRC's Executive Director and the Chief
of the Compliance, Evaluation and Monitoring Division, the
contractor monitoring requirement is clearly implied (but
is not specifically stated).

MBRC has not issued instructions to recipients and
contractors explaining what they are expected to do or
telling them what the extent or frequency of the monitor-
ing should be. We discussed this point with officials of
a State and they said that they were aware of their mon-
itoring responsiblity but had never received any guidance
from MBRC and so did not know what they are supposed to
do.

MBRC's Executive Director and the Chief of the Compli-
ance, Evaluation, and Monitoring Division were unable to
tell us what they expected the recipients and contractors
to do in the way of monitoring.

State reporting requirements

There has been confusion as to whether States were
supposed to submit reports on procurements from minority
businesses.

Although there were no written requirements for States
to submit procurement reports at the time of our review,
during our discussions with the Chief of MBRC's Compliance,
Evaluation, and Monitoring Division and the Chief of MBRC's
Evaluation and Monitoring Branch, these officials gave us
conflicting responses as to whether States have been
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required to submit reports. Some States did submit reports
during 1979, but MBRC has done nothing with the reports.

MBRC's Executive Director, the Chief of the Compliance,
Evaluation, and Monitoring Division, and the Chief of the
Evaluation and Monitoring Branch told us that the States
will be required to submit reports starting in January 1980.
On January 10, 1980, MBRC sent a letter to the States trans-
mitting recently developed reporting forms and reporting
instructions, including the date when the first report is
due.

Minority business recertifications

MBRC has made changes in the recertification format
used by the railroads to determine the eligibility of mi-
nority businesses. It has also given the railroads dif-
fering instructions on when to recertify the minority
businesses.

In February 1979, the FRA Administrator notified the
Chicago railroads receiving assistance that they should
recertify all minority businesses they are contracting with
or have contracted with since January 1, 1976, using a
specified recertification format. 1In April 1979, MBRC
requested that, as a part of the recertification process,
the railroads obtain some additional information. Corre-
spondence from one of the railroads indicated that this
change was imposing an administrative burden on it since
it had already begun recertifying contractors using the
original FRA format.

MBRC's Executive Director and the Chief of the Compli-
ance, Evaluation, and Monitoring Division told us that
in September 1979 they had met with some, but not all, of
the railroads and advised them that rather than conducting
a blanket recertification of all minority vendors, they
could obtain the recertifications prior to awarding another
contract to or extending an existing contract with the busi-
nesses. According to these officials, all railroads will
be advised of this new procedure in a letter that will also
transmit the final version of the recertification form. The
letter had not been sent as of January 10, 1980.

Conclusions

FRA's administration of the contracting provisions of
the section 905 regulations has not been adequate and needs
to be improved. Corrective actions have been initiated which
should resolve some of the problems, if properly implemented.
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As of December 14, 1979, some AAPs still had not been
approved, even though AAPs are supposed to be approved
before assistance is granted. Also, there have been Ccases
where AAPs were approved after the assistance was granted.
One of the unapproved AAPs=--~-NECIP--was not approved be-
cause of the impacts of relatively recent legislation, the
regulations for which have not been finalized as yet. We
believe FRA should comply with its own regulations and
should not grant funds to recipients until their AAPs have
been approved. This requirement for approval of an AAP as
a precondition for receiving assistance can help assure
that recipients comply with the provisions of section 905
of the 4R Act.

Some recipients have not been submitting the required
monthly reports on procurements from minority businesses.
MBRC has stated that it will take action to have the re-
cipients submit the reports.

MBRC has not been systematically monitoring the activi-
ties of recipients to assess their progress and compliance
with AAPs and regulations. Some monitoring has been done,
but it has only covered some items and has not been regularly
scheduled. There are no written records of much of the
claimed monitoring activity, and MBRC had neither a schedule
for monitoring visits nor guidelines on what is to be done
during these visits. MBRC, however, has recently assigned
one of its contractors the task of developing a system for
onsite visits and monitoring recipients' compliance, which
could resolve the problem, if properly implemented.

The questionable eligibility of claimed minority firms
has proven to be a problem in other Government efforts to
help minority businesses. MBRC, however, did not have any
procedures for regularly verifying, even on a test basis,
that the minority businesses being used by recipients are
actually eligible minority firms. MBRC has assigned one of
its contractors the task of developing and implementing pro-
cedures for determining the eligibility of minority business
firms and has also drafted a step-by-step methodology to be
used in onsite visits to verify eligibility.

Some of MBRC's policies and procedures have not been
adequately developed or clearly and uniformly disseminated
to all recipients. This can create confusion on the part of
recipients and can hinder the effective operation of MBRC's
program. MBRC needs to establish--and disseminate to all
recipients--clear policies and procedures concerning (1) the
dollar base to which the minority procurement goal of 15 per-
cent is supposed to be applied and (2) what recipients and

19




contractors are expected to do to monitor the activities of
their contractors and subcontractors. There has also been

uncertainty regarding reporting reguirements for States

and the recertification procedures to be used by the rail-

roads, but MBRC is acting to clear these matters up.

Recommendations to the Secretary of Transportation

We recommend that the Department of Transportation 5
monitor FRA's compliance with its regulations to insure |
that assistance is not granted until the applicants' AAPs
have been approved. We also recommend that FRA direct MBRC
to establish~-and disseminate to all recipients--clear
policies and procedures on (1) the dollar base to which the
minority procurement goal of 15 percent is supposed to be
applied and (2) what recipients and contractors are supposed
to do to monitor the activities of their contractors and
subcontractors.
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CHAPTER 3

THE MINORITY BUSINESS RESOURCE CENTER

MBRC was created to help assure that minority-owned
businesses would be given the maximum practical opportunity
to participate in business generated from public funds
to the Nation's railroads for restructuring or rebuilding.
MBRC's mission is to contribute to the Federal Government's
effort to bring minority businesses into the mainstream of
the American economic system by helping minority businesses
obtain contracts with the railroads receiving Federal funds.
The 4R Act authorized MBRC to carry out a wide range of
activities to achieve its mission. (See p. 1l.)

As discussed on page 16, the Department of Transporta-
tion established a goal of 15 percent minority participa-
tion for this program. According to MBRC, minority-owned
business contracts with the railroads have increased from
a total of $53 million in 1976 and 1977 to an estimated
$174 million in 1979, totaling about $379 million since
MBRC's establishment. Although the amount of minority
contracts with the railroads has increased substantially,
it is not possible to determine how much of this increase
can be attributed to the activities of MBRC.

EVALUATION OF MBRC

During the past 2 years, three outside organizations
have reviewed MBRC's programs and operations. In 1978,
MBRC reqguested one of its contractors, International Busi-
ness Services, Inc., to conduct an evaluation of MBRC's pro-
grams. In its January 1979 report, the consulting firm
identified a number of management and administrative weak-
nesses and made several recommendations to improve MBRC
operations. MBRC officials did not totally agree with the
consultant's conclusions and recommendatiqns, but did imple-
ment some of the changes suggested.

In early 1979, FRA's Office of Planning and Budget De-
velopment also reviewed MBRC's programs. Its report con-
cluded that MBRC's effectiveness could not be determined be-
cause no reliable measure of minority contracting specifi-
cally resulting from MBRC's efforts existed. The report,
however, did make a number of observations regarding MBRC's
operations, including:

--About twice the projected amount of money was being
spent on business development activities while less
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than half of the projected amount was being spent
on other contractual services.

--The venture capital fund would be tapped for §$1.5
million a year in management costs.

--About 37 percent of MBRC's contracts, many of which
were sole-source contracts, had been increased in
scope after award.

Because of growing concern that MBRC was not making
progress toward meeting the objectives of sections 905
and 906 at the rate expected or desired, in May 1979, the
Administrator of FRA contracted with the consulting firm
of Ferguson-Bryan and Associates, Inc., to assess the ’
status of MBRC's implementation of section 906. The objec-
tives of the study were to determine the extent to which
MBRC and the railroads were fulfilling the legislated man-
date and to develop a course of action FRA and MBRC could
take to correct any problems found and to prevent new
problems from occurring.

During its review the consultant (1) reviewed large
amounte of written material on the section 906 program,
including legislation, orders, regulations, and various
reports and documents, (2) conducted hundreds of interviews
with participants from key groups in the program, and (3)
conducted extensive independent analysis of various data and
other information. Although we did not review the consult-
ant's work in detail, we did look at the approach used and
the scope of its work and they seemed to be reasonable,.

The December 14, 1979, Ferguson-Bryan report cited
numerous problems that were inhibiting progress in imple-
menting section 906 and recommended many corrective
actions. The principal conclusions were:

--The success of the section 906 program has been
marginal.

--A number of problem areas existed and inhibited
more rapid progress.

--Existing problems could be corrected and the pro-
gram's rate of progress increased substantially.

The executive summary of the Ferguson-Bryan report is
included in appendix III.
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MBRC FUNDING AND OBLIGATIONS

Through fiscal year 1980, the Congress has appropriated
about $35.5 million for MBRC. 1In addition, MBRC has received
$940,000 allocated from other Department of Transportation
programs; $350,000 from the Office of the Secretary during
MBRC's first yvear of operation, and $590,000 from the FRA Ad-
ministrator's appropriation in fiscal years 1976 through
1978 for MBRC's administrative salaries and expenses. The
table on page 24 shows MBRC's financial history.

In carrying out its mission, MBRC employs a small in-
house core staff--a total of 14 full-time employees as of
December 31, 1979%9--and makes extensive use of outside con-
tractors. Since MBRC was established, it had entered into
22 contracts totaling more than $13.0 million, of which
about $9.7 million had been obligated through fiscal year
1979. These contractors—--which include consulting firms,
nonprofit organizations, and trade associations--perform
MBRC's major functions, such as (1) identifying minority
businesses interested in and capable of serving the rail-
roads, (2) conducting market analysis and research, (3)
designing and executing various program elements, (4) re-
viewing recipient compliance, (5) collecting and disseminat-
ing procurement information, and (6) providing management
and technical assistance to minority businesses.

In addition to the contracts with private firms, MBRC
had obligated about $1.9 million through fiscal year 1979
under an interagency agreement with the Department of Com-
merce's Minority Business Development Agency--formerly the
Office of Minority Business Enterprise. Concerning its
business development operations, the agency agreed to
provide staff and resources to MBRC for establishing and
operating MBRC's field offices--called local outreach cen-
ters. These resources are provided from the staff of local
business development offices under contract with the agency.
As of December 1979, 26 of MBRC's 28 local outreach centers
across the Nation were included under this agreement.

As shown in the table, MBRC did not begin to implement
its financial assistance program until fiscal year 1979,
resulting in large carryovers from prior fiscal years. At
the end of fiscal year 1978, only $8.1 million of the $16.8
million appropriated had been obligated. During fiscal
year 1979, MBRC began to obligate the financial assistance
program funds and by the end of the fiscal year, it had
obligated about $18.0 million of the $26.1 million appropri-
ated--about 69 percent of its total appropriations.
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In a statement submitted for the record during the
fiscal year 1979 Senate appropriations hearings, MBRC said
that its financial assistance program would be operational
as early as fiscal year 1978, but the venture capital mech-
anism did not become operational until fiscal year 1979
and the development of a minority-owned surety company and
a small business lending company--the other mechanisms in-
cluded in the planned financial assistance program--have
not yet been implemented. Because these programs were
specifically authorized by the legislation but have not
been fully implemented, their current status is discussed
in the following sections.

IMPLEMENTATION OF THE VENTURE
CAPITAL MECHANISM

In fiscal year 1978, MBRC decided that the venture
capital program would consist of investments in a number of
minority enterprise small business investment companies
(MESBICs) that would be willing to provide financial assist-
ance to minority firms capable of doing business with the
railroad industry. One reason for MBRC's selecting this
mechanism was that small business investment companies,
licensed and regulated by the Small Business Administration
(SBA), could receive up to $4 in SBA matching funds for
every dollar invested in the company from other sources.
Therefore, MBRC hoped that the funds it invested could re-
sult in up to four times that amount being available to mi-
nority firms. MBRC's decision was based on a February 1978
consultant's report evaluating several alternative strate-
gies.

In March 1978, MBRC solicited proposals from MESBICs
interested in participating in this program and, based on
the proposals received, decided in May 1978 to invest $2 mil-
lion--$400,000 each--in five MESBICs. Based on the responses
received to an April 1978 solicitation, MBRC decided during
fiscal year 1979 to invest an additional '$6 million--$3 mil-
lion each--in two large MESBICs.

By the end of fiscal year 1979, MBRC had invested 54.2
million in four MESBICs--one large and three small companies.
a fourth small MESBIC was funded in November 1879. Accord-
ing to MBRC officials, the remaining small MESBIC under con-
sideration probably will not be funded because its financial
condition was found to be impaired.

According to FRA, negotiations with the remaining large
MESBIC were delayed for a number of reasons. The principal
delay concerned the MESBIC's difficulty with FRA's target
of a rate of investment of 25 percent of FRA and any matching
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SBA funds every 6 months. The MESBIC has since advised FRA
that it believes it can meet the target and FRA is now re-
viewing the MESBIC's recent investment record. In October
1979, FRA received a request for an investment of $2 million
in another MESBIC. FRA has requested comments from the
public and SBA on this application and the applicant is also
providing additional material to FRA. The negotiations re-
quired to reach agreement on this application will further
delay full implementation of this program.

As noted above, MBRC had hoped that the funds it in-
vested in the MESBICs could result in much greater financial
assistance to minority firms because of the additional funds
the MESBICS could obtain through SBA. 1In negotiations lead-
ing up to the signing of the memorandum of understanding
between FRA and SBA, however, SBA indicated that its approv-
al of the financing agreements between FRA and the individual
MESBICs did not commit SBA to providing matching funds or
leverage, as this depended upon SBA having the funds avail-
able, among other factors. SBA also stated that it could
not give priority to FRA-funded MESBICs because this would
deprive other licensees of the benefit of SBA funds, but it
assured FRA that all participants, including the FRA-funded
MESBICs, would be given fair and egquitable treatment.

As of December 31, 1979, none of the five FRA-funded
MESBICs had obtained additional funds from SBA. Without
the SBA funds, the amount of financial assistance that can
be provided to minority firms interested in doing business
with the railroads will be limited. Based on the $170,700
average financial assistance package the MESBICs had pro-
vided as of December 31, 1979, the $8 million will only pro-
vide for a total of about 47 assistance packages. It is
important that the money be available to meet the demand
for funds that MBRC expects as a result of the next round
of contracts to be awarded under NECIP, but the existing
agreement does not assure that sufficient funds will be
available. )

MESBICs can provide essentially two types of financial
assistance to small businesses--long-term loans or equity
participation. According to MBRC's Executive Director,
another reason MBRC chose to invest in MESBICs was because
they could provide financing more suitable to minority
business needs than the loans available through banking
institutions.
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We have issued three reports 1/ that deal with MESBICs
and SBA's small business investment company program. In
those reports, we pointed out that the investment companies
generally provided loans rather than equity participation
to those businesses receiving help, and the loans made serve
the same clientele--but often charging higher interest rates
and requiring greater collateral-—-as those of SBA's section
7(a) business loan program, In addition to our reports,

a section of the MBRC evaluation performed by International
Business Services, Inc., pointed out that minority business
entrepreneurs had expressed concern about the MBRC's in-
vestment in MESBICs because, among other things, MESBIC
lecan qualification requirements were generally as conser-
vative and demanding as those of most commercial banks and
banks can often provide loan funds for longer periods at
eqgual or better interest rates.

The information available on the activities of the four
FRA~funded MESBICs which had made investments as of December
31, 1979, showed that these MESBICs were also favoring loan
rather than equity investments in the minority businesses
they have assisted. As of that date, the four MESBICs had
made seven awards totaling $1.195 million--including five
loans totaling $1.075 million and two eguity participation
agreements totaling $120,000.

ESTABLISEMENT OF A MINORITY-OWNED
SURETY BONDING ORGANIZATION

Although section 906 of the 4R Act authorized MBRC to
establish a bonding mechanism for minority businesses, and
MBRC had indicated its intent, in a statement submitted for
the record during the fiscal year 1979 House appropriation
hearings, to have such a mechanism developed by the end of
fiscal year 1978, a study to examine alternatives for estab-
lishing such a company was not started until March 1979.

In July 1979, the contractor responsible for carrying out
the study submltted its proposal for the establishment of a
minority-owned surety company that presented six financing

1/"a Look At How the Small Business Administration's Invest-
ment Company Program for Assisting Disadvantaged Business-
men Is Working" (GGD-75-74, Oct. 8, 1975); "The Small
Business Investment Company Program: Who Does It Benefit?
Is Continued Federal Participation Warranted?" (CED-78-45,
Mar. 3, 1978); and "Efforts To Improve Management of the
Small Business Administration Have Been Unsatisfactory--
More Aggressive Action Needed" (CED-79-103, Aug. 21,
1979).
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alternatives available to MBRC. On December 7, 1979, that
same contractor submitted a proposal to provide a detailed
plan for creating, financing, and placing into operation a
minority-owned and controlled casualty company. If this
contractor is selected, he has indicated that the project
would take at least 7 months, exclusive of the time needed
for (1) FRA approval of proposed plans, (2) presenting

the potential profitability estimates to various investor
groups and raising the required capital, and (3) obtaining
the necessary licenses for the company. Based upon this
information, and the fact that the contract has not yet
been executed, it is unlikely that the bonding organiza-
tion will become operational before the end of fiscal

year 1980.

According to the Executive Director of MBRC, the estab-
lishment of the surety bonding organization has not been
critical up to this point because one of MBRC's contractors
has been able to provide assistance in obtaining bonds to
those businesses needing it to date. MBRC anticipates that
the real need for this organization will coincide with the
major contracting on NECIP, which has been repeatedly
delayed.

The July 1979 contractor study also indicated that one of
the primary reasons minority entrepreneurs fail to get bonds
was their inability to obtain adeguate working capital. To
overcome this problem, MBRC officials indicated that they
planned to establish a small business lending company to be
made operational at about the same time the surety bonding
company is established. As of December 1979, however, MBRC
had not arranged for any studies on how to organize or
establish such a company.

RELATIONSHIP WITH OTHER FEDERAL PROGRAMS

Section 906 of the 4R act specifically authorizes MBRC
to participate in and cooperate with all Federal programs
designed to provide financial, management, and other support
and technical assistance to minority businesses. The MBRC
programs are similar to other Department of Commerce and
SBA programs designed to assist small economically or social-
ly disadvantaged bucinesses. MBRC's programs, however, are
limited to providing assistance to minority (specifically
including women) firms interested in doing business with the
railroad industry. Through interagency agreements, MBRC has
been able to take advantage of existing programs in the De-
partment of Commerce and SBA, rather than having to develop
new programs.
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All but two of MBRC's local outreach centers are oper-
ated in conjunction with Commerce's business development
operations under a March 1978 agreement between FRA and the
Department of Commerce. Under this agreement, the person-
nel provided for MBRC outreach center operations concen=-
trate their efforts on railroad-related business and are
supervised by the local Minority Business Development Of-
fice, but their performance, monitoring, and evaluation are
MBRC's responsibility.

In November 1979, FRA and SBA executed a memorandum of
understanding which established the relationship between
SBA and FRA with respect to the funding of MESBICs. This
memorandum of understanding recognized that the agreements
between FRA and the MESBICs participating in the railroad
program would not diminish SBA's authority over its licens-
ees or change the types of businesses (small and disadvant-
aged) in which its licensees could invest. It also gave
SBA priority over FRA in any liquidation and made clear that
the FRA agreements would not excuse the MESBICs from making
payments to SBA on any obligations due.

MBRC is also planning to cooperate with SBA in other
ways. MBRC and SBA have informally agreed to exchange up-
dated directories of minority businesses. 1In addition,
MBRC hopes to enter into an agreement with SBA which would
allow MBRC's technical assistance program to use SBA call
contractors. These contractors provide management help in
such areas as accounting, engineering, and marketing to
companies included in SBA's program for socially and eco-
nomically disadvantaged businesses.

POSSIBLE TRANSFER OF MBRC

Public Law 95-507 required Federal agencies to estab-
lish an Office of Small and Disadvantaged Business Utiliza-
tion to insure that small and disadvantaged businesses have
an opportunity to participate as prime or- subcontractors in
direct contract awards.

In July 1979, the Department of Transportation estab-
lished an Office of Small and Disadvantaged Business Utilza-
tion to increase substantially the Department's funding for
small businesses, especially those owned by minorities and
women. At the same time, the Department announced that MBRC
would be transferred into the new office in about 6 months.
Testifying before the House Small Business Committee in
June 1979, Department officials said that this transfer
would provide the new office with the benefits of experienced
staff and organization. Also, they thought this would avoid
duplication of effort that would occur with both MBRC and
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an Office of 3Small and Disadvantaged Business Utilization.
Following the proposed transfer announcement, however, a
new Secretary of Transportation took office and, as of
December 1979, the new Secretary had not made a decision
about moving MBRC to the new office.

As part of its assessment of MBRC, Ferguson-Bryan ex-
amined the potential for expanding the MBRC concept to other
modes of transportation. Its conclusions were: (1) the MBRC
concept does have the potential to be expanded to other modes
of transportation, (2) the creation of the new office does
not automatically expand MBRC's concept to other transporta-
tion modes, (3) the establishment of MBRC-like replicas in
all other Department administrations would be operationally
inefficient, and (4) MBRC should not be expanded to cover
other modes.
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Congress of the Enited States T e
PBouse of Vepregentatibes Do oo
Committee on Appropriations vl
&ashington, B.L, 20515 e BT, NCRR.

August 3, 1979 FEITH 7. MALGAND

Honorable Elmer B. Staats

Comptroller General of the United States
General Accounting Office

441 G Streer, N.W.

Washington, D.C. 20548

Dear Mr. Staats:

On Marech 12, 1979, a member of Mr. Stewart's staff met with several repre-

sentatives from the General Accounting Office to discuss the implementation
of Section 905 of Public Law 94-210 by the Secretary of Transportation and

the person to whom he has delegated this responsibility, the Administrator

of the Federal Railroad Administration.

As Chairman of the Transportation Subcommittee and a Member of the Trans-
portation Subcommittee of the House Appropriations Committee, we are con-
cerned about the Federal Railroad Administrator's compliance with the intent
of Congress in implementing Section 905. We are also concerned about the
utilization of funds appropriated for the Minority Resource Center autho-~
rized by Section 906 of Public Law 94-210. We are, therefore, requesting
that the General Accounting Office review the activities of the Secretary

of Transportation and the Administrator of the Federal Railroad Administra=-
tion under Sections 905 and 906.

May we hgzr from you soon on this matter.

-~ Sing ély,’“< . '
/‘_< \\ o
Robert B. Duncan ett M. Stewa

Chairman Member
Subcommittee on Transportation Subcommittee on Transportation
Appropriations . Appropriations
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ADDITIONAL INFORMATION ON THE STATUS OF STATE

AFFIRMATIVE ACTION PLANS NOT COMPLETELY APPROVED

AS OF DECEMBER 14, 1979

Alaska--FRA approved a planning grant in September
1979. The AAP for contracting was approved November 6,
1979, but OCR had not received an AAP for employment as
of December 14, 1979, and was not aware that Alaska's
grant application had been approved.

Delaware--The employment AAP was approved August 11,
1977. Because of a mix up within FRA, MBRC was not aware
until recently that Delaware was receiving program funds.
MBRC contingently approved the contracting AAP and Delaware
submitted a revised AAP on October 31, 1979, MBRC said that
it did not anticipate any problems with the AAP.

Georgia--The AAP for contracting was approved but the
employment AAP has not been approved. Georgia submitted
its employment AAP in 1977, but OCR classified it as un-
responsive because it lacked needed data. Since then there
have been meetings, correspondence, and phone calls between
OCR and the State, but the AAP is still not approved. On
November 30, 1979, a State official told us that the State
was preparing an updated AAP in response to a recent re-
guest by OCR.

Maryland--The employment AAP was approved September
20, 1977, but the contracting AAP was not because of a dif-
ference on the goal for minority contracting; FRA's goal
is 15 percent while State law calls for 10 percent. The
difference has been recently resolved and MBRC contingently
approved the State’s AAP. MBRC expects to fully approve
the AAP shortly.

Michigan--The employment AAP had not been approved but
the contracting AAP was. Michigan's employment AAP was
submitted in early 1977. OCR found deficiencies in the AAP
and has asked for additional information several times but
the State has not provided all the information OCR wants.

North Carolina--North Carolina sent in an employment
AAP in early 1977, but it apparently covered the University
of North Carolina, rather than the State itself. The
State submitted an AAP for its Department of Transportation
in September 1978, but OCR classified it as unresponsive
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because it did not contain enough information. OCR's files
show no record of any contact with the State since then.

On November 26, 1979, a State official told us he thought
that the AAP had been fully approved because the State had
received an approval letter from FRA. After we explained
that the approval only applied to the AAP for contracting
(April 19, 1979, for planning purposes and September 14,
1979, for program purposes), he said that North Carolina
will submit an updated employment AAP.

Pennsylvania--The contracting AAP was approved Septem-
ber 14, 1979, but the employment AAP has not been approved.
Pennsylvania submitted an employment AAP in early 1977 but
OCR found that additional information was needed. OCR re-
guested the State to submit additional information in May
and July 1978, but OCR's files show no contacts with the
State since then,

Rhode Island--The contracting AAP was approved Decem-
ber 5, 1979, but the employment AAP has not been approved.
Rhode Island submitted its employment AAP in early 1977 but
OCR found that some needed information was missing. OCR's
files show that additional information was reguested in
June 1977, May 1978, and November 1979.

South Carolina--The contracting AAP was approved April
19, 1978, but the employment AAP has not been approved.
South Carolina submitted its employment AAP in early 1977
and submitted additional information in October 1977 and
January 1978. OCR's files show no contacts with the State
since then although OCR told us that South Carolina's in-
formation was not sufficient.

Virginia--The employment AAP was approved on December
12, 1978, but its contracting AAP has only been contingently
approved. Because of a mix up within FRA, MBRC was not
aware until recently that Virginia was receiving program
funds. MBRC contingently approved the contracting AAP and
notified the State on November 8, 1979, that additional
information was needed.
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EXECUTIVE SUMMARY OF REPORT ON THE

MINORITY BUSINESS RESQURCE CENTER

PREPARED BY FEGUSON-BRYAN AND ASSOCIATES, INC.

I - EXECUTIVE SUMMARY

The objective of the Railrocad Revitalization and Regu-
latory Reform (4R) Act was to ensure minorities the oppor-
tunity to participate in ané benefit from the employment and
business opportunities provided as a result of Federal funéing
to improve and revitalize the Nation's railroads. The Congress
realized that minority participation in these activities would
be neither extensive nor comprehensive unless: a) minority
business enterprises and entrepreneurs were made aware of
opportunities in which they could participate; and, b) assis-
tance was made available to them to overcome the endemic prob-
lems of minority businesses in this country, i.e. lack of
capital, lack of access to major markets and lack of a suffi-
cient supply of capable managers. Accordingly, Section 906 of
the legislation established the Minority Business Resource
Center (MBRC) as a mechanism for addressing these critical
areas and provided it - by authorizing a series of seven spe-
cific actions the Center could take - the tools necessary for
the task.

After nearly three years of program operation and con-
siderable a¢tivity on the part of MBRC to address the problems
identified above, there was growing concern - both within and
outside the Federal Railroad Administration (FRA), the Admini~-
stration in which the MBRC isvlocated - that the rate of pro-
gress toward the realization of the objectives of Sections

905 and 906 was not at the pace that was expected or desired.
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It was felt that some problems existed that were inhibiting
the rate of progress; but, what they were and why they were
was not known.

As a result of this concern, we were asked to conduct
an assessment of the status of implementation of Section
906 with the dual objectives of: a) determining the extent
to which MBRC and the railroads were fulfilling the mandates.
of Section 906 and, by inference, Section 905; and, b) develop
on to be taken by FRA and MBRC to correct any
inhibiting problems found to exist and to prevent new problems
from occuring. Clearly, an assessment of Section 906 could
not be conducted by limiting the scope of the assignment to
the MBRC and the railrocads. There are simply to many other
direct and indirect participants in this initiative whose
actions, or lack thereof, have an impact on the overall pro-
gram. These include the FRA, other Federal agencies such as
the Office of Minority Business Enterprise (OMBE) and the Small
Business Administration (SBA), various trade associations,
contractors to the MBRC, and, importantly, the MBEs who are
the targeted beneficiaries of this effort. Accordingly, in
our assessment activities, we took care to ensure that we in-
cluded an examination of the roles played by these "other" pro-
cram varticipants.

To meet the dual objectives of our assessment, over the
last seven months we have:

° Reviewed large amounts of.written material relative

to the operation of the Section 906 program including:
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a)} enabling legislation; b) Orders of the Secretary:
c) implementing regulations; d) MBRC's mission/
function statement and position descriptions;

e) various reports and documents supplied by the FRA,
MBRC, the railroads and others; and, f) reports pre-
pared by contractors to the MBRC

. Conducted more than 300 interviews with direct and .

indirect participants in this effort: Ve have held

face-to-face interviews with a substantial number of
individuals in each of the keyv groups participating
in the Section 206 program. These interviews, which
were conducted around the country, were held in con-
fidence in order to encourage the participants to
speak openly and frankly. We are confident that they
did so.

® Conducted extensive independent analvses of various

data and other information available to us: Our

project team has carried out in-depth analyses of
procurément contract awards to minority businesses,
program funding data, and Local Outreach Center (LOC),
activity information, etc.
On the basis of these activities, we are confident in both the
conclusions we have reached about the Section 906 program and
the course of action that should be taken to strengthen it.
Further, we are equally confident that our optimism about the

future of this program is well-justified.
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Rlthough we reached a number of specific conclusions
about every aspect of the Section 906 program, these conclu-
sions can fairly be summarized in the following principal
cenclusions:

. The success of the Section 906 program tco-date has

been marginal

. A number of problem areas exist and have inhibited

the more rapid progress of the initiative

. Existing problems can be corrected and the program's

rate of progress increased substantially

In the remainder of this chapter, we discusg each of these

conclusions in greater detail.
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e et ol R 1) [&Tatal YL elal B33
a PROGRAN SUCCEESS MARGInA

Recardless of what has or has not been done in terms
of adhering to the letter of Section 906, the principal
measurement of the status of the 4R minority business pro-
gram's implementation and its success must ultimately be
what the results have been - cuantitatively and qualitativqu.

Since the beginning of this program, the awards made to
MBEs by participating railroads and the Northeast Corridor
Improvement Project (NECIP) have increased dramatically from
a total of only $53 million in the first two Calendar Years
(CY) of the legislation to some $152 million in CY 13978 and
an estimated $148 million through the first nine months of
this year. A straight-line projection for the remainder of
this year indicates that the total awards for this Calendar
Year can be expected to approach $200 million,

In absolute terms, the estimated §$353 million awarded to
MBEs since the establishment of the MBRC is considerable.
As an illustrative example, this amount is more than 300 per-
cent of the entire Department of Transportation's direct
minority procurement for Fiscal Year 1978, .However, the
amount must also be viewed in relative terms i.e, a) who the
money went to; b) what it bought; ané c¢) where it leaves the
program in terms of the goal it seeks to achieve,

WHO IT WENT TO

An analysis of a sample of nearly 2,000 contracts

awarded to MBEs in the 18 month period between January, 1978
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and June, 197¢ shows that despite the fact +that MBRC's

efforts are directed almost exclusively toward ethnic
minorities, 52 percent of the total dollar value of the
contracts awarded went to white female~owned companies and
orly 48 percent went to ethnic minorities. 1In Illinois, where

four 4R recirvients are being sued by 2 minority vendors group

th

for failing tc meet 2 minority participation goal of 15 percent
their procurement budgets, the white female to ethnic ratio
is 70:30.

There are several factors contributing to the dispropor-
tion that exists between white female and ethnic minority
awards: 1) the average contract awarded to ethnic minorities
in the areas where most MBEs are found l.e. service ang
supplies, are 20 percent lower than the average contract
awarded to white females in the same areas; 2) white females
received more total contracts than ethnic minorities - 53.5
percent to 46.5 percent of the total; and, most importantly,
3) we believe the razilroads are consciously giving more and
larcer contracts to white females because it is more
"comfertable"” fcor them to do so.

While the existineg pattern of awards to minorities may

in terms of the letter of Section 905 of the

[

well be lega

Ry

47 Act and the implementing reculations issued by the Department
of Transportation, we are unable to accept that this vpattern

reflects the intent of that legislation.
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WHAT WAS BOUGHT

Supply, manufacturing and fuel contracts account for
nearly 90 percent of the total MBE contract dollars and for
roughly the same percentaae amount of dollar awards to white
female ané ethnic rminorities. Interestincly, thoucgh, while
fuel contracts account for only 9,6 percent of the dollar
awards to white females, they represent 31.5 percent of the
dollar awards to ethnic minorities. This is a meaningful
finding because of the lack of leverage =~ in terms of job cre-
ation ané capital development - that exists in fuel contracts.
Specifically, the average $360,000 fuel contract given to
ethnic minorities can be handleé by a sincle truck and driver
in less than a2 month andé will provide the cistributor a gross
marcin of only $7,000. Yet, the same contract in other
categories e.g. service, construction - could create a number
of job opportunities., Fuel contracts - which are only 4 per-
cent of the total contracts awarded ethnic minorities - simply
constitute too high a provortion of the award dollars and
distort the picture of what ies happening in the overall
pattern of awards to ethnic minorities,

DISTANCE FROM THE GOAL

Since there is a 15 percent minority participation goal
for this program, the program's accomplishments must be
viewed in the context of thgt goal. Whether the goal is
15 percent of the total procurement budgets of the 4R

recipients or 15 percent of the Federal funds they receive
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- a highly contested issue - the $353 million awarded thus
far is nowhere near the goal. With less than 2 years
remaining in the program, the accomplishments are less than
40 percent of & goal that is in excess of $1 billion. We
doubt that the difference can be made up in the time re-
maining by the concerted action of MBRC and the railroads.

The distance from some arbitrary dollar goal should not
be the major concern about this effort. Rather, concern
shoulé focus on its distance from achieving the overall
objective of institutionalizing fair and egquitable oppor-
tunity for MBEs to benefit from procurements in the railroad
industry at-large. In this more gualitative area, an even
larger gap exists between what has been accomplished and what
remains to be accomplished.

* x *

Although there has been considerable progress in the
numper and dollar amounts of contracts awarded to MBEs since
this program was launched, the results to-date indicate
that the progress and success has not been nearly as sub-
stantial as it might have been had not some inhibiting prob-

lems existed.
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B - INHIBITING PROBLEMS EXIST

In the course of our assessment, we identified a number
of problems - some serious, some not - some avoidable, some
not - that have inhibited the rate of progress toward full
implementation of Section 906 and the realization of its
objectives. The major problems identified are summarily
discussed in the sections that follow.

INFORMATION "SYSTEM" WEAKNESSES

The degree to which the objectives of Sections 905 and
906 can be met depends heavily on the information that is
collected, analyzed and disseminated. To collect, analyze
and disseminate needed information, e.g. regarding general
and specific market forecasts, MBE locations and capabilities,
and information about specific procurement opportunities
-~ MBRC has structured a rather comprehensive information
"system” that consists of: a) consultants who have gathered
and analyzed general market data; b) monthly reports from
4R recipients on their procurement activity; c¢) consultants,
various trade associations and Local Outreach Centers (LOCs)
who identify MBEs interested in and capable of serving 4R
recipients; and, d) a centralized Marketing As;istance Clear-
inghouse (MAC). The MAC is the hub of the "system” and has
as its purpose: a) the identification of MBEs and verifica-
tion of their capability; b) identification of current and

near-term procurement opportunities for the MBEs in its files;
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c) matching specific MBEs with those opportunities; and,
d) transmicsion of information about opportunities to the
MBEs and information about the MBEs to the sources of pro-
curement.

Conceptually, the essential elements of the type of
well-integrated process necessary to an efficient and ef-
fective information collection, analysis and dissemination
activity exist. However, the efficiency and effectiveness of
the process ~ in the collection and analysis functions - is
weakened by the following factors: a) marketing research and
analysis is sporadic rather than continual; b) there are
huge gaps in some of the information that is collected - a
problem caused by the recipienté failure to furnish timely
data; c¢) some key information is not collected at all, e.g.
about what contracts were actually carried out and the quality
of performance on the contracts; d) little analysis is made
of the reports that are submitted by the railroads on an on-
going basis; and, e) there is still no settled format for
recipient reporting. Because 0of these weaknesses, the
ability of the MBRC to have and use complete and up-to-date
information as & major input to decisions it makes affecting
the program is limited.

There are also some so0ft spots in the information dis-
semination mechanisms that have been established. Specifi-
cally: a) the Clearinghouse function is a time-consuming,
largely manual operation and, thus, is not geared to re-

flect the reality of railroad procurement, e.g. that most

43



APPENDIX III , APPENDIX III

solicitations take place by telephone; b) the number of
minority vendors in the manual and automated files is limited,
so the number of companies that can be referred to the rail-
roads and those actually receiving contracts is relatively
low ; and, c) the railroads often provide too little infor-
mation in their written Regquests for Quotations for an MBE
who has not been intimately involved with them to be able

to respond,

UNEVEN SUPPORT PROGRAM EXECUTION

The MBRC, in terms of program design, has responded well
to the mandate of Section 906 to design and conduct programs
that would result in the participation of minority businesses
in the benefits from procurement opportunities generated by
the 4R Act. GSpecifically, the Center has designed a set
of programs collectively unique to Federal efforts to enhance
minority business development in that they constitute a whol-
istic rather than piecemeal approach to meeting the cobjectives
of Section 905 and 906. The programs of the MBRC are designed
to: a) focus and impact on a specific industry; b) be indivi-
dually strong and mutually supportive; and, c) attack the
root causes of past limited minority business progress. These

causes are limited access to large growth markets, a limited

number of capable minority managers, and the limited avail-~

ability of capital. Three categories of programs have been
designed to address these root causes: 1) business develop-
ment programs; 2) management and technical assistance programs;

and, 3) financial assistance programs.
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and, 3) financial assistance programs.
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The business development programs of the Center, i.e.

the Marketing Assistance, Standard Business, and High Intensity
business programs - are designed to develop opportunities for
MBEs and to match capable businesses with those opportunities.
Where significant market opportunities exist but known MBESs
are either not of a size to penetrate the market or, in fact,
not involved or interested in the particular area - the High
Intensity Program seeks to either expand the capacity and
capability of an existing business or to identify, for acqui-
sition by a minority entrepreneur, a company in the particular
commodity area. The program then provides heavy technical
assistance to the expanding or acquiring company. Although

a number of companies have been selected for the High Inten-
sity Program, the results, in terms of procurement dollars
received, have been fairly limited. Overall, the business
development programs have had only limited success although
they have been funded at nearly twice the amount appropriated
for them.

The Management ané Technical Assistance Program (M&TA)

is designed to provide both general and industry-specific
M&TR to companies to ensure that they have, the capability

to bid for and to execute contracts with the 4R recipients.
Although most of the Center's contractors are involved in
the provision of Ms&TA, the 28 Local Outresach Centers lo-
cated in 24 cities around the nation are the nainstay of
this program. It has been difficult for the LOCs to perform

their ambitious mandate of providing a full range of M&TA
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to MBEs in their areas because they are typically under-funded
and have small staffs with generally only limited practical busi-
ness or marketing experience. Additionally, the M&TA activi-
ties of the MBRC have been funded at less than half the amount
approvriated for them although assistance is a critical need.
Probably the most controversial program area the MBRC
has is the Financial Assistance Program which consists of
a venture capital element and a proposed surety bonding
element. The Financial Assistance Program is not contro-
versial because of the way in which is designed - since it
is designed toc ensure the provision of needed capital and
bonding assistance to MBEs. Rather, it is controversial
because of the slowness in which it has gotten "off the
ground.” Both elements of this program were specifically
mentioned in the Section 906 legislation in‘recognition of
the fact that capital and bonding were two of the pfimary
needs of minority business - needs that would have to be
met before many of them could successfuly participate in
4R procurements, Yet, after more than three years, the
surety bonding element has not yet been implemented and the
venture capital element was only recently funéed for
approximately 60 percent of the funds that are allocated
to it. Both elements of this program are extremely impor-
tant and we believe that a delay of the magnitude that exists

was avoidable.
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Although some specific weaknesses exi?ting in the
individual support programs have inhibited their overall
effectiveness, there are other weaknesses that transcend
all of the programs. Specifically, we believe that these
programs have not yet proven overly effective as a result
of: a) the over-dependence on inappropriate and/or weak
institutions to execute the programs e,g, the Local Outreach
Centers; b) unrealistic and unbalanced funding for some of
the programs as indicated by the fact that only 40 percent
0f the funds allocated for technical assistance and oper~
ations have been spent in these areas while the business
development programs received over 187 perceﬁt of their allo-
cated funding; ¢) cumbersome reporting systems which reguire
program executors to spend an inordinate amount of unneces-
sary time in the preparation of unnecessary paperwork or in
participating in face-to-face meetings; and, d)} the only
limited involvement of OMBE and $BA in terms of providing

support to the various program areas,

UNCLEAR AND CONFUSING POLICIES

Although the Section 906 program has been underway for
more than three years, there still is a lack of clarity about
basic program policy. And, this lack of clarity has led to
confusion, conflicting interpretations and a good deal of
unnecessary animosity among the program's key participants.
Specifically, there exists conflict over precisely what the

policy is with regard to:
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e The minority participation goal for 4R recipients

i.e. is it 15 percent of their total procurement
budgets, 15 percent of the Federal funds they
receive, or, is it 15 percent of the contract
amount for "projects, programs and activities
funded in whole or in part by... (4R funds)..."”

. The goal's application to prime suppliers i.e. is

it 15 percent of their total procurement budgets
or 15 percent of the amount of the contracts they
have with 4R recipients.

Until June of this year, there were two operative de-
finitions in the Department as to what constituted a "minority
business."” Specifically, 48 CRF 265, the implementing regula-
ticen for Section 905 of the Act, defined a minority business
as any business in which 50 percent of the stock is owned by
a mincrity person. Yet, Order 4000.7A, issued by former

Secretary Adams, defined a minority business as one in which

III

51 percent of the stock is owned by a minority person and there

was operational control of the business in the hands of that
individual. The difference in the implications of these two
definitions was staggering - and particularlyuso since the
railroads operated under the regulation and the MBRC oper-
ated under the Secretary's Order. As a result, charges and
counter-charges were leveled and considerable hositility
generated.

Clearly, the interpretation of "existing" policies in

these areas does make a difference. Depending on the
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interpretation of what funds the 15 percent applies to, the
accomplishments of individual ralilroads changes dramatically.
And, with what is now a single policy on the definition of
"minority business," a number of "suspect" companies will no
longer be able to participate in the program,

There is nc acceptable reason for confusion over policv to
exist at this point in the life of the 906 effort,

STRAINED WORKING RELATIONSHIPS

although MBRC bears the principal responsibility for
implementing Section 906, it cannot do so without having
effective working relationships with and the active support
and cooperation of other program participants within and
outside FRA. The working relationships that now exist
between the Center and the various participants are not
as good as they should be if the program is to move forward
expeditiously. We have concluded that: a) existing
relationships have, in some cases, been detrimental to the
movement of the program - although it is impossible to
measure the gquantity of the impact; and, b) unless the
relationships are improved, the total effort will never
reach even near-optimum effectiveness or efficiency,.

Below, ve describe the current status of the working
relationships between MBRC and those direct and indirect
participants whose support is essential to the implementa-

tion of Section 906:
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FRA support staff units. Presently, these relation-
ships are severely strained with the units and

MBRC charging each other with having been uncoopera-
tive. As the result of the strain that exists:

a) contract awards have been delayed and some con-
tractors have been informed that they should pre-
pare to end their work - even though they are -
involved in critical program areas - because the
necessary steps had not been taken to ensure their
contracts extensions; b) only one newsletter has
been published despitemthe fact that lack of pub-
licity is a major problem in the overall effort;

¢) the Center's authorized staffing level has not
been reached although authorized positions have
been vacant for some time and the Center has con-
tinually complained of being short of staff:; and,

d) internal FRA resources that could be made avail-
able to assist the Center have not been utilized.

The Railroads: The railroads and MBRC are essen-

tially locked in an adversarial rather than cooper-
ative relationship, This is understandable since
the railrcads hadlnot, before Sections 905 and

906, done the things they are now required to do

and MBRC is the unit responsible for making
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